Shoftim

Our parshah this week especially focuses on the obligation of the Jewish people to set up a system of judgement.  A careful examination of each of the mitzvoth shows that this system is a supremely ethical and moral way to distribute justice.


That being said, there is one pasuk that calls for analysis.  In 19: 13 the Torah discusses how we should treat someone who has just committed the crime of murder.  The Torah tells us that this person should be executed, "lo takhos einkhah alav, you should not show any mercy upon him." 


Ramban explains that the Torah is teaching us that anyone who shows mercy to killers is in fact worse than the murderer himself.  Since one who shows mercy will not only not punish the killer but also encourage others to kill as well. 


This raises a very troubling question:  Is there no room within the Torah's system of justice for mercy and compassion--even for convicted murderers?


One way to address this question is through an analysis of anther pasuk in this parshah.  In 19: 19, the Torah discusses the punishment of witnesses who attempted to falsely convict the defendant.  Says the Torah you should punish those witnesses tit for tat, ka-asher zamam laasot le-achiv, like those witnesses tried to do to their brethren.  So if they tried to convict their brother for murder than these witnesses themselves should be killed.

On these words, ka-asher zamam, our rabbis explain like they tried to do, but not like they actually did.  That is if the defendant was actually executed, and only after the fact, the witnesses were discovered to be false, then the witnesses walk away unpunished.


The reason for this last law is that we believe that the justice system is divine, and if God had intended the defendant to survive, He would have arranged for the witnesses to come on time.


This pasuk contrasts with the other pasuk to teach us a very valuable lesson.  Only at a time when the justice system was entirely divine; when the hand of God was felt in every decision and ruling of the court could the Torah command us never to have mercy.  However, at a time when the justice system has left the realm of the divine, then we can likewise say that absolute prohibition against expressing mercy is in fact much less absolute. 

