Limiting Individual Rights

Ki Tetsei

The Torah, in Parshat Ki Tetsei, discusses how one should treat a rebellious child, whom the Torah calls "ben sorrer u-moreh."  The Torah states, "The parents of this child must grab him and bring him out to the elders of the city."  Following this, the Torah teaches that the entire city shall then execute this child by the punishment of stoning.

What was the crime of this "rebellious child"?  The Torah tells us exactly what his parents say: "Our son is a rebellious child who does not listen to our voice, he is a glutton and a drunkard (zollel ve-soveh)."  And the rabbis explain that the words, zollel ve-soveh, glutton and drunkard, mean that the entire crime of the rebellious child was that he stole a certain amount of meat and then drank too much wine.  And it is for this crime that the Torah demands stoning for the child. 

This rabbinic teaching begs for deeper analysis, since the punishment seems excessively harsh for such an innocuous crime.  Thus, the great commentator, Rashi, explains: "The rebellious child is stoned not because of anything he has done till now, but because he will eventually do something terrible."  Rashi continues, “because in the end this child will stand in the intersection and become a bandit."

This is a very difficult idea.  In the first place, the severity of the punishment stands against everything we value today about individual rights and punishing someone for a crime they have not yet committed.  And secondly, this notion of punishing someone for what we think they will do in the future contradicts a central teaching of our rabbis, which is, that God when judging us looks only at our actions up to the present time.

The Spanish commentator/philosopher/talmudist, Nahmanides, explains this concept, and in doing so, he brings to us in a very clear fashion the relevance of the Torah's teaching.  Nachmanides focuses on the words in the Torah at the end of this paragraph that discuss why this child is punished.  The Torah writes, "And you shall stone him, and when all Israel hears about it they will fear." 

Nachmanides explains this phrase to mean that the rebellious child was not executed as a result of the sin that he had committed but only as a deterrent to others. The rebellious child is punished so severely because we as a community want to impress upon people in our community the importance of not rebelling against one's parents and against society. 

The individual child here really has done nothing deserving of death. Yet, the Torah stresses that even though in terms of the inalienable rights given to individuals, this child should not be so severely punished, still we as a community have the right to say that our rights come before the rights of any individual who lives in the community.  We, therefore, are permitted to suspend the basic rights of this rebellious child in order to protect ourselves.

This idea was never practically applied to any child that ever existed, as the Talmud teaches that there never was and never will be a "rebellious child."  But the basic message is a powerful one that should resonate with us today.  We have to start seriously discussing if individuals in our community can continue to demand their own freedom and rights, when the upshot of such demands creates a danger for the society as a whole.

An example of an issue that should be revisited in this context, is the idea of free speech.  Old ideas allowing great permissiveness in speech, for the sake of our physical safety need to be reexamined.  We should reevaluate in a nuanced manner how we can balance the positive values of free speech with changing technology that allows impressionable children to have 24 hour a day access to internet sites that preach violence and hatred.
The complexity of this last issue cannot be addressed now. But the message of the Torah in its discussion of the rebellious child shows us that sometimes in order to prevent any larger danger to society we have to unfairly punish an individual. This is a message which in light of the fact that fewer and fewer people can now inflict greater and greater damage, should seriously be discussed in our modern society.
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