Rethinking our Justice System
Masei, 5768

Shmuel Herzfeld

This past week I had the opportunity to go to lunch with a Federal Judge.  I asked him what was the most difficult part of his job and without pausing he said to me, “Taking away a person’s liberty.  That is the most difficult thing to do.”
In America the most common treatment of convicted criminals is incarceration for lengthy periods of time.

Our country has a higher proportion of people in prison than any other country in the world and at any other time in US history.  With over 2 million people in prison we also have literally more people in prison than ever before.  More than 1 in 32 people are currently in prison or on probation or parole.  Some evidence suggests that the fastest growing business in America is the prison business.  The rate of incarceration has quadrupled in the last three decades. Those who are incarcerated can expect serious hardships.  Some estimate that close to fifteen percent of all males are raped in prison.  For those who are freed from incarceration nearly seventy percent will be arrested again within three years.

As a rabbi I occasionally have found myself visiting lost souls in prison and I never fail to be disheartened by the current state of our prison system.  
In this week’s parshah our Torah commands the Children of Israel to set up their own criminal justice system.  Admittedly, it was a different world in the time of the giving of the Torah and to compare our world to the biblical world is worse than comparing apples to oranges.  
Neither the Torah nor the Talmud ever discusses anything even remotely close to our current prison system.  But a comparison is still helpful as it can show us what our attitude towards criminals should be and perhaps we can allow this to influence us in our current lives.  

There are three main points about the justice system that we can derive from this week’s parshah:

The first is the message of personal responsibility in bringing a criminal to justice.  

This is the idea of the goel ha-dam, the blood-redeemer. If one has a relative who is killed it is the responsibility of the deceased’s relative to make sure that justice happens.  Says the Torah in this week’s portion (Numbers 35:21), “Goel ha-dam yamit et harotzeach befigo bo, the blood-redeemer must kill the murderer when he comes upon him.”

The responsibility of justice belongs to the closest relative.  But the rabbis expand that idea.

If there is no relative or if the relative is unable to bring them to justice, Nachmanides (in his hasagot al sefer hamitzvot) says that the obligation then moves to society as a whole.  “Ve-im ein lo goel hadam, she-yamidu lo bet din adam memuneh mei-hem lirdof acharav ve-lehiyot goel demei hanirtzach, the court must appoint a person whose job it is to catch the criminal and fill the role of the blood-relative.”

If there is no blood relative, the community must assume the responsibility of being that relative.

The community’s responsibility to bring a criminal to justice is only an extension of a relative’s personal responsibility.  All of society must feel the same obligation as the relative of the one who died.  We must personally make sure that the criminal is brought to justice.

In our country today we no longer have this idea of personal responsibility of bringing someone to justice.  The responsibility belongs to the police and to some degree, this is an improvement.  But by placing the responsibility on the police we should be aware of what we are losing.  We are losing a personal feeling of obligation to pursue justice in the world.  

As one who has been victimized by crime on multiple occasions I am sensitive to the fact that our society can improve in this area.  When something is stolen from me today I call the police, not because I expect them to catch the criminal but because I have to file an insurance claim!  Too many of our criminals are not caught because there is a lack of personal responsibility in tracking down the criminal.  

The responsibility of the biblical goel hadam has not been transferred adequately to the modern day police force.  
However, the obligation of bringing the criminal to justice is balanced by a contrasting obligation of a criminal’s responsibility.

This leads us to point number two: Before the Jewish people cross over the Jordan, God tells them to set up cities called arei miklat.   
There were to be six of these cities, three on each side of the Jordan.  If a person killed someone without premeditation then he was sentenced to live in such a city.  He was exiled for having committed the crime.  
Once he was ordered to be exiled he could not buy his way out of the punishment.  The verse says, “Ve-lo tickhu kofer lanus el ir miklato.”  Rashi explains this to mean that he cannot give money in exchange for exile.  

The key word here is kofer, which is the same word as kaparah, atonement.  The reason that the criminal cannot buy his way out of the punishment is because he needs the exile as an atonement.  As much as the exile is a punishment it is also obligatory in order to teach the criminal that it is his responsibility to repent.  
In his Laws of Repentance, Maimonides teaches that if one desires to repent they must go into exile and wander.  The idea of exile is that it humbles us and leads to introspection.  

In our modern society we do a good job of punishing the criminal but we do a very poor job of teaching the criminal about introspection and of how to accept responsibility for their actions.  Ultimately it is society which pays the price for that.
So far we have discussed the community’s responsibility for justice and the criminal’s responsibility for repentance.   

There is another way to look at the arei miklat.  One way is to call them a city of exile, but another way is to call them a city of refuge.
These six cities were literally places of refuge since if the criminal did not run to them, then the relative of the victim could legally kill him.  So the city physically protected the criminal.
However, the city was also a refuge for another reason.  The city was administered by the tribe of the Levites.  The Levites were spiritual leaders and teachers of Torah.  They lived in close proximity with the criminals and taught them Torah.  So the city was a spiritual refuge.
Another, interesting aspect of the arei miklat was that the criminal would go free upon the death of the Kohen Gadol, the High Priest—ve-yashav bah ad mot ha-kohen ha-gadol.  

The Talmud, Tractate Makkot, teaches that as a consequence of this law the mother of the Kohen Gadol was concerned that the prisoners might hope and pray for the death of her son.  “Therefore the Kohen Gadol’s mother would bring gifts of food and clothing to the killers living in the refuge cities, so they would not pray that her son should die!”

Was the mother of the Kohen Gadol really trying to bribe these prisoners?  Wouldn’t they prefer freedom from exile to a meal every now and then?  
Here too, we see the concept of city of refuge, rather than exile.  The mother of the Kohen Gadol was expressing love and care for the killers, in the hopes that she could turn them from killers into caring people.  If she taught them to care then maybe they would not desire the death of her son.  Maybe they would learn to love.
This past week I interviewed for my radio show a man who was Sergeant—Major for the Marine Corps.  In his capacity as Sergeant—Major he often was the chief drill instructor for the entire base and then for the entire Marines, and then Sergeant-Major for NATO.  

The Marines are known for being the toughest people around.  So I asked him, “When you line your recruits up for the first time and you want to whip them into shape, what do you say to them?  Do you put the fear of God into them?”

He said: “Just the opposite!”  The first thing I tell them is a message that I learned from a rabbi, “You must love yourself completely, so that you can love others adequately.”
This is the message that the Levites and the mother of the Kohen Gadol were teaching their criminals.  They were teaching them to love themselves completely so that they can love others adequately.

Society must feel a personal responsibility when it comes to pursuing justice.

A criminal must go through a period of introspection in order to achieve atonement.

We must teach criminals to love themselves completely so that they can love others adequately.

There are no easy answers to the problems facing our society.  But the powerful spirituality of the Torah must be our guide and our conscience.
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