
More than nine hundred years ago a specific occurrence touches off a debate that envelops the great academies of northern France and Germany and causes the heralded R. Solomon b. Isaac of Troyes (Rashi, b. c. 1040 - d. 1105) to challenge the authority of two of his teachers, R. Isaac b. Eliezer ha-Levi of Worms (b. c. 1000 - d. c. 1070-1080) and R. Isaac b. Judah of Mainz (b. c. 1010 - after 1084). Through a series of responsa these keen scholars fight fiercely to defend their respective positions.
  The sides might appear uneven. Can the brilliance of Rashi can easily dispose of the other two figures?  After all, the luster of Rashi’s insights still shine brightly and far outweigh the relatively nugatory contributions of his teachers.  Yet, at the time of this event R. Solomon is not yet known as the great sage, Rashi; he speaks only as a junior scholar with a budding reputation.
  In this context,  we begin a full discussion of the relevant responsa.


In the 1070's somewhere in the city of Cologne the incident happens.
  After slaughtering a lamb, the butcher makes a simple mistake:  he leaves the scene of the slaughter and, in doing so, forgets to inspect the lungs of the animal.  Jewish law (halakhah) mandates that the lungs of an animal must be inspected following a slaughter to see if there are any blemishes that would disqualify the animal.
  An inspector searches for adhesions to the lungs (sirkot)
 while the lungs still reside in their original position, for after removing the lungs one assumes that the delicate sirkot dislodge and make their identification impossible.  In Cologne, the error of the butcher is irreversible.  When the butcher returns, he finds the lungs lying outside the animal.  Since the butcher can not identify the remover of the lungs, he faces an unfamiliar situation:  lungs removed from an animal prior to inspection.


  Unaware of how to proceed, the butcher turns to the local scholar, R. Asher b. R. David ha-Levi.
  R. Asher presumably recognizes the nature of the dilemma.
  What is the status of an animal that can not be inspected?  Do we assume that an animal may have defective lungs and thus an inspection is required to prove that the lungs of this specific animal are not defective?  Or, do we assume that the lungs of an animal are usually free of blemishes and an inspection is nonetheless required on the oft chance that a blemish exists in these particular lungs?  R. Asher adopts the latter position and rules that the butcher in Cologne merely needs to inspect the lungs in their present state, i.e. following their removal from the animal, and as a result if no defects are found the animal may be eaten.                  


R. Asher, though a respected scholar, is certainly not the leading scholar of his generation.
  But, he has good connections to scholarship.  When speaking of Talmudic scholarship in eleventh century Germany, one focuses only on  two towns situated upon the Rhine: Mainz and Worms.  However, Cologne, to the north-west, is hardly a center of scholarly knowledge.  It is thus not surprising that further discussion of this legal question continues in the city of Mainz.  R. Asher’s father, R. David ha-Levi (b. c. 1000 - d. c. 1070-5) leads the academy of Mainz in the previous generation,
 and his three brothers--R. Samuel, R. Judah, and R. Menahem--attempt to carry on their father's legacy in Mainz.  R. David ha-Levi himself does not weigh in on this matter and it is therefore likely that the whole event occurs after his death, which Grossman dates around 1070-1075.
  Instead, the other three sons of R. David provide a prooftext for the ruling of their brother.


R. Asher's brothers cite a principle recorded in the Babylonian Talmud (Hullin, 9a) in the name of Rav Huna: once an animal is slaughtered its status is assumed to be permissible (be- hezkat hetter) until one knows for certain that the animal is disqualified (terefah).
 This supports R. Asher’s decision, as there is no need to be overly concerned with the possibility of accidentally destroyed sirkot. If a proper inspection is not feasible, the principle of Rav Huna protects us from such fears.


Yet, the  sons of R. David ha-Levi do not command the same authority as their father.  They are not the leading scholars of the generation and their decisions could, in practice if not in theory, be overruled by other scholars carrying greater weight and esteem.  Indeed, the three leading scholars of Germany at this time--R. Isaac b. Judah of Mainz (hereafter, R. Isaac b. Judah), R. Isaac b. Eliezer ha-Levi of Worms (hereafter, R. Isaac ha-Levi), and R. Solomon b. Samson of Worms (R. Sasson, d. 1096)--unanimously rule against the earlier decision and forbid the animal to be eaten. 
     


In light of the extensive debate that will revolve around this topic, we lack the full intellectual context and development of the ruling in the minds of the primary figures.  There is no way to accurately gage later responsa to measure for significant reevaluation of opinions and concepts.  Since the sons of R. David ha-Levi do not reappear in this discussion, it is unclear whether they accept the decision of the rabbinic leaders of the German community.  Nonetheless, at least  with respect to R. Isaac b. Judah it is possible to partially measure the evolution of his thinking. 


Even prior to the controversial dissent of Rashi, R. Isaac b. Judah issues a written response to a query on this matter.
  The query notes the solution of the children of R. David ha-Levi.  However, their approach does not pass the judgement of R. Isaac b. Judah who categorically rejects any application of Rav Huna's ruling to this case.


In short, R. Isaac b. Judah's argument is not very complicated.  The lungs are the only organ excluded from the category of hezkat hetter and, consequently, are not under the rubric of Rav Huna's principle.  The reason is twofold:  A lung may produce terefot even without external causes and, secondly, disqualifying adhesions commonly appear on the lungs.  He therefore rules that the animal in question may not be eaten.


Although R. Isaac b. Judah overrules previous opinion, the tone of his decision is not polemical but didactic.  In a manner that anticipates a characteristic of medieval German culture, he sees a responsum as an opportunity to teach general principles relating to this topic. Thus, instead of using his final remarks to support his earlier ruling, he chooses to present an innocuous teaching on a related matter.  He states that just like an animal may not be eaten if the lungs were not checked while they were still in the animal so too, an animal may not be eaten if one does not perform an inspection on the lungs after they were removed from the animal.  Despite the relative importance of this teaching, it is mostly irrelevant to the discussion at hand, and the fact that R. Isaac b. Judah nonetheless mentions it indicates the nature of this responsum.  He is neither responding to a scholar of equal caliber nor is he embroiled in a contentious debate on this issue.  Rather, after receiving a query which lesser scholars had already ruled on, he simply overrules them and, in this context, raises other tangential issues.  Were it not for Rashi, the matter might very well have been closed.                  


Rashi responds to the German decision with letters that he directs to R. Isaac ha-Levi and R. Isaac b. Judah.  History, however, preserves a letter with a salutation only to R. Isaac ha-Levi and not to R. Isaac b. Judah.
 This raises the possibility that Rashi enjoys markedly different relationships with these two teachers.  On numerous occasions R. Isaac b. Judah addresses Rashi with fondness and, in a similar fashion, it has been suggested that Rashi's response to R. Isaac b. Judah is softer than his response to R. Isaac ha-Levi.
  Rashi's reputation for humility, respect for his teachers, and  personal fondness for R. Isaac b. Judah, suggests the possibility that he tactfully addresses his dissent to the very teacher who does not own primary responsibility for the original responsum.


Precisely how many letters Rashi writes to R. Isaac ha-Levi is not entirely clear.  However, in all likelihood he writes at least three letters.
  After heaping lofty praises upon R. Isaac ha-Levi, Rashi prefaces his substantive arguments with a qualification.  Perhaps due to his great modesty or perhaps with even a touch of irony, Rashi declares that he accepts R. Isaac ha-Levi's ruling if it is based on an external factor, like rabbinic displeasure with corrupt or unlearned German butchers.  However, were his teachers to claim that their ruling entirely depends upon textual sources, then Rashi, punning the book of Job, maintains that he will eat this meat with his own teeth.
  This is not just an academic debate.  What is at stake here is Rashi's deep concern  (the exact reason for which will be discussed later) that the decision emanating from Germany will spread to Rashi's domain in northern France.  Rashi may subtly be suggesting that they compromise over jurisdiction.  The prohibition of this animal will exist only in Germany; France, on the other hand, will not recognize such a prohibition.


Rashi aggressively defends the argument first proposed by the sons of R. David ha-Levi: Rav Huna's principle does apply to this situation.  Rashi presents two positive arguments and one defense against a possibly contradictory text.  First, Rashi argues that since this is a case where it is impossible to adequately check the status of the animal (lo efshar), Talmudic law follows the majority of cases (rov).
  Rashi also notices that in order ever to drink milk from a living animal we have to assume that there are no disqualifying adhesions on the lungs.
 He points out a possible absurdity:  "If a split second before the animal was slaughtered we ate its milk and were unconcerned about the possibility of adhesions on the lung, now because the animal has been slaughtered should we forbid it?"
  Finally, Rashi deflects a statement of the Talmudic sage Rami b. Abba, which warns of great punishment to those who rush to eat meat before it is fully inspected.
  This Rashi dismisses for two reasons:  It refers only to an animal that can eventually be properly inspected (sofo le-higalot) and, on top of that, it is only a stringency (humra).


Compared to Rashi’s tightly written exegetical works, this letter contains much rhetoric.  He writes: "And with these two proofs that I will produce before him, my teacher will accept in his mind the words of his servant, for we have learned from him, and it is a widespread halakhah throughout Israel...."
  However, his rhetoric obscures the fact that he neglects to address the main issue raised by R. Isaac b. Judah.  Namely, that because the lung generates its own defects, it consequently does not lie within Rav Huna's principle.  Rashi must eventually deal with this very question.


Rashi’s next surviving letter specifically responds
 both to R. Isaac ha-Levi and R. Isaac b. Judah.
  He begins with a two pronged defense to a point raised against him, and finishes with a plea for them to accept his decision here.  Rashi finally answers the claim that rejects the applicability of Rav Huna's principle to this particular case.  He makes his case through a clarification of a Talmudic term: benai meaim.  The Talmud  (Hullin, 9a) does not disqualify an animal in a case where a wolf removes the “benei meaim” prior to inspection and returns them with a puncture.  How to define benei meaim?  Rashi suggests that this term refers to all the internal organs--including the lungs, and not just the intestines, for otherwise the Talmud would have used the word specific to intestines, dakin. 
  Rashi continues rhetorically:  Why should a distinction arise if the puncture was due to the interference of a wolf as opposed to a human being?  The defect may be attributed to whoever or whatever actually removes the lung. 

 With a second text, Rashi supports his contention that a doubt concerning the status of a lung is no different than a doubt relating to another organ.  The Talmud rules that a puncture discovered on a lung in the very spot where it was handled by the butcher does not disqualify the animal, for just as a defect can be attributed to the fangs of a wolf it can similarly be attributed to the hands of a butcher.
 Rashi now proceeds to a simple a fortiori argument.  The law states that when a butcher has handled a portion of the lung, a defect on the lung does not disqualify the animal.  Certainly then, if one has removed the entire lung, the animal should not be disqualified.  Moreover, the Talmud permits the animal even though a defect actually appears on the lung.  All the more so is the animal from Cologne to be rendered kosher since no defect appears at all!
       


Legal justifications having been offered, Rashi now reveals why this scholarly debate has far reaching ramifications.  Appealing to his teachers, Rashi describes the gravity of the situation: the butchers of his city have the practice of stabbing the heart of the animal immediately after the slaughter in order to bleed the animal.  In the course of this action, the knife often times thrusts into the lungs and punctures them prior to a proper inspection. In Rashi's opinion, to disallow such an animal would be economically disastrous, inasmuch as it is fairly common for the butchers to damage a lung during the slaughter and, consequently, render an inspection meaningless.  The other alternative, to prohibit the butchers from stabbing the heart of the animal, carries insurmountable difficulties.  The butchers maintain that if they do not bleed the animal from the heart, the blood coagulates and the meat turns bloody.  And if the meat is bloody, the Christians (goyyim) recognize that a Jew has slaughtered the animal and refrain from purchasing the meat.
  The only possible way of appeasing the butchers is for customers to guarantee to pay the Jewish butchers regardless of whether or not the animal turns out kosher.  Otherwise, if unluckily the animal is disqualified, the butcher stands to lose his entire market: Jews do not willingly acquire non-kosher meat and Christians refrain from purchasing meat known to have been butchered by a Jew.


The argument of Rashi takes us directly into the meat markets of eleventh century Troyes.
  In order to sell their meat to Christians, Jewish butchers find it necessary to camouflage their involvement in the slaughter.
  This points to the likelihood that even in pre-Crusade Europe the Jewish-Christian relationship is more strained than some scholars admit.
  Nevertheless, the transfer of meat from the hands of Jewish butchers to the mouths of Christians necessitates at least some level of cooperation between Jews and Christians.  The fact that Jews are surreptitiously attempting to sell their meat to unsuspecting Christian consumers, paradoxically, assumes collusion with those Christians who participate as middlemen in the attempted deceit. Rashi shows full awareness and sensitivity to the economic and social implications at stake.  The German ruling disrupts the status quo and negates the collaboration formed between the Jewish butchers and their Christian traders.  Confident that he successfully refutes any legal basis for his teachers' argument, Rashi explains why this is not the proper situation for unnecessarily strict rulings: unchecked stringency in Cologne will lead to disaster in Troyes.                      


Rashi's boldness surprises his teachers who probably see him more as a quiet genius than as a young revolutionary.
  His teachers do not submit to Rashi's arguments nor do they acquiesce to his appeal for leniency due to economic and social realities.  Soon the name of Rashi will far surpass that of his teachers.  But that time had not yet come.  Rashi's teachers are still the recognizable leaders of the generation and they do not offer the slightest hint of a decline in the prestige associated with their academies.  True, they treat Rashi for the most part with deference.  Yet the manner in which they approach him is one of a teacher to a prize pupil, of a father to a son, and not colleague to colleague.  Indeed, hints of tension sometimes creep out from beneath their words.


R. Isaac ha-Levi begins his responsum by telling Rashi that all his alleged proofs are faulty.
 R. Isaac ha-Levi supports his position with, by my count, no less than sixteen arguments.  Some are purely legal arguments, while others mostly utilize a well known debating trick, loud rhetoric. 


1)Rashi argues that this case is analogous to a situation impossible to verify (lo efshar), where the rule follows the majority of circumstances (rov).  R. Isaac ha-Levi objects that since here it was at one point possible to inspect the lungs, the laws governing lo efshar do not apply.


2)Rav Huna’s rule does not apply because the lungs are unlike other organs in that they are prone to defects. Without a Talmudic text to support this assertion, R. Isaac ha-Levi must cite the next best thing to a Talmudic text in the eleventh century, the Halakhot Gedolot,
 which states: "The lung is a creation unto itself."


3)A second citation from the Halakhot Gedolot demands that the butcher must also inflate the lungs to search for defects.  Without this inflation, the "Halakhot Gedolot" deems the animal a "safek terefah" and forbids consumption.
  This proves, contra Rashi, that there is a major difference between the lungs and other organs; while other organs do not require an inspection unless something out of the ordinary happens, the lungs always require full inspection.


4)Rashi’s a fortiori argument from the laws of milk is faulty, since milk constitutes an exception to the rule inasmuch as it comes from a live animal and yet halakhah still permits its consumption.  For this reason the Talmud needs two verses to demonstrate that it is permissible to drink milk.
  The permissibility of milk prior to the slaughter does not depend on the concept of rov in a situation of lo efshar, but on the express permission of the Torah. 


5)R. Isaac ha-Levi asserts that when an animal lives, all organs are assumed  forbidden (be-hezkat issur), while after the animal dies, the limbs and the internal organs attain a status of assumed permissibility (be-hezkat hetter.) In contrast, the status of the lung is not transformed and remains in a hezkat issur. Indeed, the very fact that the lungs alone require inspection indicates that they do not own a hezkat hetter.

  
6)According to the Talmud,
 R. Akiva allows the slaughter of a sickly animal on a Festival as long as sufficient time remains to eat a raw piece of meat from the place where the animal is slaughtered (bet tevihatah).
  Unknown supporters of Rashi’s position argue that this implies that R. Akiva holds an inspection of the lungs is not always required.  R. Isaac ha-Levi severely criticizes this position, for R. Akiva refers to a non ideal situation and merely defines the minimum amount of time required for any sort of consumption--even a type that is permitted only ex post facto.
 He states harshly:  "Due to this error in the sins of the public the prohibited has been spread throughout the entire land of Yavvan."
   


7)Another Talmudic text demonstrates concern for the putative problem of unknowingly drinking the milk of a terefah.
  A Mishnah states that if one purchases a kid from a non-Jew the milk may not be consumed.
  Why?  The Talmud first suggests that perhaps we fear lest the kid weaned from a terefah, but concludes that the real fear is possible weaning from a non-kosher species (temeah).
 The Talmud reasons, "a terefah is uncommon, while a temeah is common."  R. Isaac ha-Levi thus declares the spuriousness of Rashi's argument: The Talmud ignores possible difficulties in drinking milk only  because a terefah is so rare.


8)Rashi argues: Since when a butcher handles a lung and then discovers a defect, the animal is not disqualified, certainly the animal is permissible when no defect is found at all.
 Turning this argument on its head, R. Isaac ha-Levi underscores the role of the butcher, for only in one case can we assume that the butcher's handling causes the blemish.  The nature of Rashi’s a fortiori argument is demolished; the case in Cologne is not stronger because the animal displays no defect, but weaker, since we can not rely on the fact that the butcher actually handles a sensitive part of the lung.  Moreover, according to Rashi, the key element is not the butcher’s contact with a sensitive spot of the lung and, accordingly, it matters not at all if the butcher touches only a small part of the lung as opposed to the whole lung.
  R. Isaac ha-Levi thus refutes Rashi with a reductio ad absurdum:  If Rashi is correct then the moment a butcher touches any part of the lungs, even non-sensitive sections, he functionally absolves it from possible defects on other areas of the lung.


9)R. Isaac ha-Levi asserts that Rami b. Abba’s suggestion that a butcher must always inspect the animal is a "."  Irony replaces argument.  Rashi too, employs this phrase in  support of his a fortiori argument.  After rejecting Rashi's a fortiori argument, R. Isaac ha-Levi concludes with this very  term, loosely translated as "it is a commonly known law in Israel."  R. Isaac ha-Levi hardly desires his pupil to lecture him on commonly known laws, and his response appears to be a polite rebuke.  Rhetoric also dominates the very next statement of R. Isaac ha-Levi:

.  This expression refers to an entirely different case and it appears here solely to caution against unchecked extensions of legal principles.  Yet, inasmuch as he has already negated Rashi's a fortiori argument, this quotation adds no functional argument to the case.  It plays only to the galleys.


10)The Talmud warns against breaking an animal’s neck during its death rattle since, according to Samuel, this prevents  blood from flowing out of the body and as a result the blood coagulates and causes a heavier meat product.  The Talmud remains uncertain as to whether Samuel intends to prevent thievery or whether it is simply illegal to prevent the free flow of blood.
  R. Isaac ha-Levi assumes that Samuel’s case parallels the French custom of thrusting a knife into the heart of a quivering animal.  Both actions aim to halt the death rattle following a proper slaughter. Since normative practice (nohagim),
 prohibits snapping the neck before the animal has completely died, R. Isaac ha-Levi concludes that stabbing the heart is likewise forbidden.


11)Just as Rashi suspects, R. Isaac ha-Levi disallows the stabbing of the heart for the same reason that he forbids the case in Cologne: fear that human action will destroy sirkot causes contamination of the evidence and invalidates a proper inspection.  More than a new argument from precedent or logic, this represents a rhetorical reinforcement of the previous refutation. 


12)Rashi’s offer to compromise backfires, as R. Isaac ha-Levi responds with a fiery defense to the suggestion that his ruling punitively aims at unethical and non-vigilant German butchers. 




Context clarifies.  After deserting the prestigious German academies, for Troyes, an intellectual backwater and wasteland, Rashi’s comments strike a sensitive chord as R. Isaac ha-Levi hears insinuations against German piety and scholarship. Similar to a New Yorker’s snicker when a southerner questions his city’s sophistication, the leading German scholar hardly needs an upstart Frenchman informing him of gaps in Rhenish religiosity. In general, one suspects that the renaissance of Talmud in France stimulates competition with entrenched Rhineland scholars.  This specific response stands as one more example of rhetoric lining the seams of an argument.


13-16)Next under attack: Rashi’s assertion that the term benei meaim includes lungs--a necessary axiom of the claim that Rav Huna’s principle also refers to lungs.  Rashi’s radical reading provokes astonishment: "A man of your stature will say this!  I am certain (mehazek ani bekha) that you are an expert in areas of Torah...."  R. Isaac ha-Levi culls wide ranging texts and produces four proofs supporting his position.
  

First, a Mishnah states, 
 , i.e. when one sells the lungs of an animal, the buyer does not automatically acquire the liver.
  R. Isaac ha-Levi contends that the Mishnah mentions the liver only because of its proximity to the lungs.  However, if the Mishnah holds benei meaim includes lungs, then it should legislate in reference to all inner organs, and not just the liver. Indeed, the Mishnah would have taught "One who sold the lungs did not sell the benei meaim," in order not to distinguish the liver from other organs of the benei meaim.  Ex silentio, R. Isaac ha-Levi concludes that lungs are a category entirely separate from benei meaim.
 


A second proof returns to a statement already cited from the Halakhot Gedolot: "The lung is a creation onto itself."
 The implication resonates clearly; the lung is sui generis and defies equation with other inner organs.
  Third, the Talmud mentions that the benei meaim do not require the usual salting since these organs retain no blood. 
 The Talmud explicitly defines benei meaim as, the large intestines including the rectum (), the intestines and stomach (),
 and the coil of the ileum ().  R. Isaac ha-Levi felicitously notes that the absence of lungs from this list proves that they are not the benei meaim.
  Lastly,  R. Isaac ha-Levi argues that the caudate lobe (yoteret ha-kabed) naturally divides the lungs from the benei meaim.
  The caudate lobe sits between the right and left lobe of the liver and naturally separates the lungs from the guts of the animal.  Elementary anatomy of the animal dictates a distinction between the lungs and the benei meaim.


A conciliatory note reinforcing R. Isaac ha-Levi’s paternalism fittingly closes his letter. Many judges in the Talmud also erred, and one even on a women's marital status.
  As long as he has pure intentions, a judge can only be responsible for "what his eyes see.”
 R. Isaac ha-Levi insists that Rashi certainly fits into the latter category:  "And I know that his piety is pure, and his wisdom, knowledge, and intentions are good and fine without any taint (dofi)." There is no need for Rashi to repent; R. Isaac ha-Levi assures him that he has not sinned.


R. Isaac ha-Levi gushes confidence: confidence in his correctness and in Rashi's errors.  He takes Rashi's approach seriously, but stands unaware that he confronts far more than a renegade student disagreeing with his teachers on one isolated point; he does not yet realize that the scholarship of this quiet student soon confines nearly the entire corpus of German writings to the oubliette of history.  He sees Rashi only as a student, granted an excellent one at that, but not one whose teachings will resonate throughout Israel for the next thousand years.


R. Isaac b. Judah writes his initial responsum before the outbreak of intense debate and without fully forcing his authoritative knowledge; he simply overrules lesser scholars.  Now he must respond to a challenge from Rashi, a scholar who hardly feels inferior, despite what his teachers may still believe.
  And respond he does--with a masterly demonstration of texts bulwarking his position.
  The overlap with R. Isaac ha-Levi is surprisingly little, which indicates a lack of collaboration between the two deans of Rhenish scholarship. Consequently, this responsum
 ushers us into a second German academy and allows for a comparison of the schools of R. Isaac ha-Levi and R. Isaac b. Judah, of Worms and Mainz.
                     


R. Isaac b. Judah first  blesses Rashi and then expresses astonishment, not for the foolishness of the ruling, but that it issues from a sound scholar like Rashi.
 The letter’s tone hints to a warm relationship.  Indeed, the bravado saturating the responsa of R. Isaac ha-Levi is noticeably absent in R. Isaac b. Judah's rebuttal.  After a gracious salutation,  R. Isaac b. Judah offers, by my count, twelve arguments:


1) R. Isaac b. Judah attacks most strongly the argument fundamental to Rashi’s thesis: the principle that the lungs are included in the benei meaim.  First, he dismisses Rashi with the assertion that Rav Huna’s statement refers only to other types of terefot, and not the lungs.


2)Along the same lines, he writes:







A typical eleventh century German text: elliptical, barely comprehensible, and possibly corrupt.  Only conjecture suggests an explanation.  R. Simi b. Hiyya states in the Talmud:
 makifim be-benei meaim, i.e. one wishing to rule whether or not a blemish on the benei meaim has happened prior to or after the shehitah should purposely make a blemish on the animal and compare this second blemish with the earlier blemish.  The Talmud then records that R. Yohanan rules: makifim be-reah—this solution also works with respect to the lungs.  According to R. Isaac b. Judah, the Talmud cites R. Yohanan not as a precedent, but as a distinct ruling.  This proves that the lungs and the benei meaim follow separate rulings.
  


3)A scholar must constantly reanalyze conclusions and search for alternate explanations.  Recognizing that to exclude lungs from the benei meaim presents insurmountable difficulties for Rashi’s thesis, R. Isaac b. Judah carefully reckons with a burdensome text.  A Mishnah’s enumeration of an animal’s terefot  includes a puncture of the dakin, a puncture on the lungs, and the puncturing of other organs normally included in the benei meaim (e.g. the gallbladder and the rumen). 
   Does this imply that the Mishnah intends to specify  individual parts of the benei meaim like the dakin and the lungs?
  No, contends R. Isaac b. Judah.  The Mishnah uses the term dakin and not  benei meaim, only because  it aims to list all the different organs of the benei meaim.  Yet, the lungs still remain excluded from the category of benei meaim. 


4)R. Isaac b. Judah offers the same argument as R. Isaac ha-Levi (above, argument 4).
  This adds validity to their approach, as  two scholars working independently reach the same conclusion.


5-6)Two potentially hostile texts lose potency.  Rami b. Abba (Betsah, 25b) warns against consuming meat prior to an animal’s flaying and dismembering.  Rashi defensively argues that such a prohibition is only a stringency.  However, R. Isaac b. Judah claims this as a prooftext, for he reads Rami b. Abba’s  prohibition as implicitly forbidding meat prior to inspecting the lungs. Secondly, R. Isaac ha-Levi dismisses R. Akiva’s opinion as a reference to an ex post facto situation.
  In contrast, R. Isaac b. Judah interprets the statement that one can slaughter an animal on a Festival only if enough time remains to consume an olive sized portion from the neck, as including the time required for an inspection of the lungs; the remaining time must allow for an inspection of the lungs as well as consumption of an olive sized portion.  Despite nary a mention of lungs in these two texts, R. Isaac b. Judah comfortably inserts his own position.


7)The Talmud rules that one may slaughter an animal, remove a portion of meat during the death rattle, wait for the animal to completely die, and then consume the meat.
  Is there no need for the obligatory lung inspection?  Once again, R. Isaac b. Judah maintains that this case includes a lung inspection, as the wait for the animal to die is not the exclusive step in the meat's permissibility.  Yet, this time it is difficult to assume an axiomatic lung inspection, since the animal’s death becomes a prerequisite for consumption only because of an entirely separate injunction.
   As an internal inspection on a living animal defies logic, this indicates that the Talmud does not automatically demand an inspection of the lungs.  R. Isaac b. Judah does not retreat.  Yes, the inspection occurs during the death rattle, while the animal technically still lives.  Implausible?  To be sure, but R. Isaac b. Judah still manages to sustain his position. 

8-10)The principle of rov permits meat found in a city where most butcher shops sell kosher meat.  R. Isaac b. Judah admits: Why not rely on the same assumption to permit the animal slaughtered in Cologne?
  R. Isaac b. Judah argues that Cologne incident compares to a different Talmudic rule: when nine shops in a city sell kosher meat and a tenth sells non-kosher meat, if one buys from a shop without knowing whether or not that shop sells kosher meat, then the meat may not be eaten.
  According to the Talmud, the one shop that always sells non-kosher meat mitigates the rov, for the presence of a constant factor (kavua) causes each purchase to assume a fifty-fifty possibility (mehtsah al mehtsah).
  So too, R. Isaac b. Judah claims that in the majority of cases at least one out of ten animal bought from a market
 have a disqualifying blemish on the lungs.  This small but constant possibility legally enters it into the category of a fifty percent likelihood. The stark conclusion:  One neglecting to inspect the lungs may not rely on the principle of rov to permit the meat but, instead, must forbid the meat on the basis of mehtsah al mehtsah.


Two Talmudic texts which permit an animal found slaughtered in a public place might negate the previous argument.
  However, R. Isaac b. Judah argues that the Talmud permits those animals only because of a combination of two principles: the majority of slaughterers are experts, and the majority of butcher shops in the town are Jewish.
  On the other hand, when the issue in doubt centers only on the inspection, the Talmud does not offer any general principles. R. Isaac b. Judah asserts that we assume that most inspectors are not experts, and thus demands a strict ruling.
  
Furthermore, the fact that the Talmud permits a slaughtered animal does not mean that it cancels the requirement for inspection.  For example, if one merely drops a knife and a proper slaughter ensues, the Talmud allows the animal for consumption (kesherah).  In such a case, the Talmud’s use of the word kesherah surely does not preclude an inspection, since it refers only to the status of the slaughter.
 Likewise, one attributes a proper slaughter to an animal found in marketplace, but must still perform the usual inspection.  


11)R. Isaac b. Judah again refutes Rashi with logic identical to an argument of R. Isaac ha-Levi (above, argument 8).  However, R. Isaac b. Judah does not pursue this argument to its full extension, as opposed to R. Isaac ha-Levi’s reductio ad absurdum. 


12)Lastly, a Geonic work, Hilkhot Shehitah she-Sidru ha-Rishonim,
 rules that only the lungs require a special inspection.  Indeed, one will at times slaughter a group of animals and discover that at least half of the animals contain disqualifying defects in the lungs,
 while other terefot exist so infrequently that one can slaughter a thousand animals before discovering a terefah outside of the lungs.  Even if the inspector finds no sirkot, the lungs must still be removed and searched for other varieties of terefot.
 This clearly indicates that the animal's hezkat hetter, as established by Rav Huna, does not extend to the lungs, but ends with its other organs.  Precedent and present day reality support R. Isaac b. Judah.


Hence, he concludes with a statement that lies at the very core of his argument. Like a criminal defense lawyer arguing for reasonable doubt, R. Isaac b. Judah needs to demonstrate that the status of these lungs falls into a category of safek; his goal is only to prove that ambiguity surrounds these lungs.  His defense having been argued, he ends his closing arguments with the statement that his ruling proves to be nothing less than a "safek issura le-humra." 


R. Isaac b. Judah’s responsum stands as proof of his intellectual prowess. Today a blunt student might dismiss some of his arguments as banalities.
  However, R. Isaac b. Judah is a pioneer whose skills must be judged against his contemporaries.  Eleventh century Mainz and Worms lack complete accessibility to the Talmud, as the task of simply explaining each passage awaits fulfillment in the genius of Rashi’s commentary.  Thus, R. Isaac b. Judah must account for texts that might not even register in a modern discussion of this issue.  In this sense, he is a powerhouse, a figure who scans available texts and plucks out relevant arguments and precedents.  Furthermore, he courageously presents new texts that might support Rashi's position.  Like all good scholars, he opens his thesis to dissection, reevaluation and rejection. His response, along with R. Isaac ha-Levi's, demonstrates that as long as these two giants inhabit the Rhineland there is no noticeable diminishment in the quality of Rhineland scholarship.  Rashi leaves for France, yet Germany remains vibrant.


Does the severe response of his teachers mute Rashi into abandoning his controversial ruling?  No; in fact, Rashi continues to publish this decision.  However, a directive limiting the controversial effects of this ruling accompanies future publications.


Rashi's commentary on the Talmud primarily aims only to explain the text and usually does not make a point of recording halakhic rulings.  Therefore, when this ruling appears in his commentary to Hullin,
 it brightly signals the historian to scrutinize Rashi’s remarks in hopes of understanding what provokes such unusual loquacity.  At the end of a Talmudic discourse on the principle of rov, Rashi adds to his commentary guidelines for the proper inspection of an animal.
 He rules that rov justifies the lack of a need to check for all types of terefot, except with respect to lungs which commonly contain terefot and therefore always require inspection.  Nonetheless, he continues, if the lungs were removed from the animal without an inspection, the animal may still be eaten.  Two reasons are offered:  the principle of rov and Rav Huna's rule that once an animal is slaughtered it assumes a hezkat hetter.  Rashi concludes with the statement:  "And one should not publicize this ruling (ha-davar)."


Why does Rashi include this ruling in his commentary to Hullin?  Most likely it because this debate lives on for years, with Rashi still refusing to submit to German authority.  So too, a more expressive description of how Rashi maintains his position turns up in a letter he sends to his son-in-law, R. Meir.  The letter is titled, "And this R. Solomon b. Isaac sent (he-shiv) to his son-in-law, R. Meir, the father of the Rabbis (avi ha-rabbanim), who was in Germany at the time of plugat ha-reah.”
  These introductory remarks point to the fame this debate achieves, as it even acquires a well known title--plugat ha-reah.   Indeed, Rashi writes to assure his son-in-law that there is no renunciation of the ruling.  This demonstrates that knowledge of this incident spreads wide and thin compelling Rashi to write a letter firmly stating his position.  This letter might even be Rashi's tactful enunciation of his position; rather than writing a response to his teachers signaling his lack of acceptance of their position, Rashi sends off a third party note that clearly delineates his final position. 


Rashi opens this letter with a firm statement:  "I, Solomon, your beloved, inform you that I have not recanted and will not recant."  Nevertheless, similar to what appears in Rashi's commentary to Hullin,
 he declares that this permissive decision should only be offered to prudent individuals (le-tsenuim).  Although external reasons prevent Rashi from fully explaining himself in this letter,
 he does invoke an authoritative basis for his reasoning.  Asserting that his teacher's answers are lacking sufficient merit, Rashi claims that he bases himself upon a different teacher, his real teacher, the "great tree, R. Jacob b. Yakar."
  Yet, R. Jacob never discusses this topic explicitly or implicitly.  Rashi invokes his name only in order to show that his own mind, logic, and understanding, (libbi, sevarati, ve-havanati) all stem from the teachings of R. Jacob.  


This closing letter richly describes Rashi's demeanor.  As a young, unknown scholar arguing with his teachers, Rashi needs to justify his ruling.  The outsider sees him as brazen.  Legal precedent, via Geonic citations, stands sharply against him.  Likewise, two of his teachers, both highly venerated, have issued independent rulings supporting that legal precedent.  Thus, on the basis of his own "mind, logic, and reasoning," Rashi attempts to overrule both precedent as well as two putative independent higher courts.  Perceiving his own impudence, Rashi moves to simultaneously camouflage his boldness and strengthen his ruling.  Hence, he asserts that his entire thought process emanates from the great R. Jacob, far and away the leading scholar of Germany.
  In other words, Rashi claims that the ruling does not stem from his own logic, but from the principles taught to him by his teacher; functionally he declares that the decision is not his, but his teacher's.


Finally, Rashi stresses the reason he trots this uncharacteristically tendentious path.  Why does he argue with his teachers and refute the Geonim?  Why does this modest man risk his growing reputation and place himself under intense scrutiny?  Not for personal glory or prestige!  He sensitively declares:  "It is difficult for me to squander the money of Israel on this matter that is so clear."
  Rashi sheds his usual reserve, challenges his teachers, and flaunts legal norms, only out of concern for the plight of his local butchers.




    �These responsa appear in a variety of sources and have been published separately on numerous occasions.  A partial publication of these responsa appears in Teshuvat Rashi, ed. I Elfenbine, (New York, 1943) no. 59-63.  However, Elfenbine neglected to include in his collection some responsa relevant to this issue, and his selection of texts is not to be relied upon.  Furthermore, the order in which he places these responsa misleads the reader since it implies that he has followed a chronological pattern.  Indeed, he has followed some sort of reverse chronology.  Responsum no. 59 which he places first was the last letter written on this issue, while no. 63 which he places last, occurred prior to the other responsa that he published.  [For an extended discussion of Elfenbine's collection see Abraham Grossman, The Early Sages of France:  Their Lives, Leadership and Works, Hebrew, (Jerusalem, 1996) 240-243.  (Hereafter: Grossman, France.)]  Thus, throughout this paper whenever a responsum is cited for the first time, I will establish in the notes or (if the explanation is rather extensive) in an appendix, the best and most accurate text of that responsum.  The method that I will employ in my analysis is based upon the methodology advocated in Haym Soloveitchik, The Use of Responsa as Historical Source:  A Methodological Introduction, Hebrew (Jerusalem, 1990).                  


    �I support "budding reputation" by the frequent references to mehazek ani bekhah in the writings of both R. Isaac b. Judah and R. Isaac ha-Levi.  Although the exact age of Rashi at the time of this controversy may not be determined, it is still possible to assume that he was a junior scholar.  With certainty we may say that the debate only began after 1064, the year when R. Jacob b. Yakar died.  Rashi himself admits that R. Jacob was not alive to rule on the matter.  The terminus ad quem would seem to be the death of R. Isaac ha-Levi who died prior to the passing of R. Isaac b. Judah.  The exact date for the death of either figure is not yet determinable.  According to Sefer yu-Hasin of R. Abraham b. Samuel Zacuto (1452-c. 1515), both figures died in the year 1070.  [Cited by Grossman, The Early Sages of Ashkenaz, Hebrew, (Jerusalem, 1988) 267  (Hereafter: Grossman, Germany.); and Victor Aptowitzer, Sefer Mabo ha-Rabyah, Hebrew, (repr. Jerusalem, 1984) 397.]  However, both Aptowitzer and Grossman argue that this evidence is suspect.  Indeed, Grossman argues that the death of R. Isaac ha-Levi ought to be dated between the years 1075 and 1080.  His basis for this is fivefold:  1)Only after the death of R. Jacob, post 1064, did Rashi study in the academy of R. Isaac ha-Levi.  Grossman argues that Rashi studied many tractates with R. Isaac ha-Levi which must have taken a few years before he returned to Troyes and established himself during the lifetime of the latter. Grossman maintains that it is unlikely that all this was accomplished in just six years.  The source Grossman cites for this is a gloss of Rashi to Babylonian Talmud (hereafter all talmudic references are to the Babylonian Talmud) Betsah, 24b, s.v. u-learev isurin.   2)Were we to date R. Isaac ha-Levi's death to 1070 then (assuming Rashi was born in 1040) Rashi would be no older than thirty when R. Isaac ha-Levi died.  However, Grossman argues that the brazen tone of Rashi's words in this very debate indicates that Rashi was older than a mere thirty years.  3)Conversely, Grossman cites another responsum in which R. Isaac ha-Levi greatly flatters Rashi.  Again Grossman argues that it is unlikely that Rashi would have been lavished with such accolades so shortly after leaving the academy of R. Isaac ha-Levi.  (See Hofes Matmonim, par. 13, p. 10.)  4)On the basis of a letter sent by Rashi to his son-in-law R. Meir concerning the very debate that is the subject of this paper, Grossman notes the unlikelihood that Rashi had a son-in law while he himself was still only thirty years old.  (See below, n98.)  5)Grossman cites a manuscript which recounts a story of Rashi returning to R. Isaac ha-Levi five years after first hearing a specific ruling from him.  Again, the argument is that Rashi must have first studied with R. Isaac ha-Levi for some time, following this he left for Troyes and established himself, and only then would he have returned to R. Isaac ha-Levi.  As a result Grossman places the death of R. Isaac ha-Levi between the years 1075-1080.  (See the full discussion of Grossman, Germany, 267-270.)


	Nevertheless, Grossman's arguments are conjectural.    Arguments 2 and 3 unnecessarily assume that Rashi and his teachers could not have spoken to each other in such a manner.  Moreover, argument 3 is especially weak in light of the fact that R. Isaac ha-Levi is essentially quoting biblical verses in his salutational remarks.  Indeed, there is a question of how literally he intends his opening comments to be taken.  Arguments 1 and 5 assume far too much on the basis of the evidence cited by Grossman.  There is little evidence describing both how long Rashi studied under R. Isaac ha-Levi as well as the extent of time that he needed to establish himself in Troyes.  The gloss of Rashi to Betsah 24b does little to answer these questions.  Argument 4 is somewhat more compelling.  Indeed this same point also disturbed Aptowitzer who as a result argued that Rashi was born in 1030 and not 1040.  (See the full discussion of Aptowitzer, 395-398.)  Nonetheless, both Aptowitzer and Grossman do admit that it is not inconceivable to admit that Rashi did in fact have a son-in-law at the age of thirty.  I would add that there is little evidence as to when exactly Rashi sent this letter to R. Meir.  True, Rashi writes that were he not otherwise occupied he would convince "them" of the merits of his position (hayyitti shoneh lahem).  (See below, n125-130 for a full examination of this letter.)  And yet with this statement Rashi could merely be referring to the academy or community of Worms.  In other words, the letter to R. Meir might not have been sent during the lifetime of R. Isaac ha-Levi.  


	Be that as it may, the evidence from Sefer yu-Hasin that R. Isaac ha-Levi died in the year 1070 is simply a convenient date and is thus less than compelling.  Still, we may safely assume that R. Isaac ha-Levi died sometime before the year 1080, the latest possible date offered by Grossman.  Thus, we may conclude that this controversy probably erupted within a decade of Rashi's return to France and during the third decade of his life.                               


    �The early development of this incident is based nearly entirely on a single source, an excerpt from the Mahzor Vitry of R. Shemaiah copied into JTS MS 2717 (R1038).  The relevant section of this manuscript was transcribed accurately in A. Marmorstein, "Hakham u-Posek Italki," Hebrew, Devir, B, (1924), 233-239.  On p. 233 there is the description of the events that will be immediately narrated below.  [I have searched the following manuscripts and have found no reference to this responsum: Bodl. MS 1100-1102, Sasson (Klagsbald) MS 535, and JTS MS 8092.   On Mahzor Vitry, see I. Ta-Shema, "On Some Aspects of the Mahzor Vitry," Hebrew, Alei Sefer 11 (1984): 81-89; Idem, "Response to a Note," Hebrew, Alei Sefer 12 (1985): 131-132; S. Emanuel, "On Mahzor Vitry," Alei Sefer 12 (1985): 129-130.  For a summary of the relevant opinions, including that of Victor Aptowitzer, see A. Grossman, France, 396-400.]     


	Marmorstein (Ibid.) dates the manuscript to fifteenth c. Italy and notes that it was written by a student of R. Joseph Colon (Maharik, ca. 1420-1480).  Nonetheless for our purposes this excerpt from the manuscript is treated as a late eleventh or early twelfth century source and not a fifteenth century source.  The reason for this is because our author directly quotes this passage from "the Mahzor of R. Shemaiah of Vitry, the student of Rashi."  (Marmorstein, 233.)  It is perhaps possible that this manuscript was transmitted through Maharik himself as he originated from and was educated in France.  [See Harry Rabinowicz, "R. Joseph Colon and the Jewish Ban," Historia Judaica XXII, (1960) 61-70.] 


	There are two other important records for the earliest development of this topic.  One appears in Maasei ha-Geonim, with an introduction and notes by A. Epstein, (Berlin, 1891) 88.  The other source is the important repository of quotations from Rashi, the Shibbolei ha-Leket of Zedekiah b. Abraham Anav (Italy, 13th century).  [References to Shibbolei ha-Leket will be taken from the edition of Simhah Hasida, (Israel, 1987) 90-94.] Shibbolei ha-Leket greatly resembles Maasei ha-Geonim and on their relationship see below, n13. 


	Maasei ha-Geonim represents the traditions of the Makhirite family who lived in Mainz at the end of the eleventh century.  It records the words of R. Isaac b. Judah on this topic and therefore must be highly valued as an early German source.  (For more on the transcription of R. Isaac b. Judah see below, n13 and Appendix B.) Nevertheless, its transcription of the background to this incident, as taken from the words of R. Isaac b. Judah, clearly only represents a very general summary of the issue that provoked this whole debate.  [See Maasei ha-Geonim (88) from nishalti al ehad till le-atsmo horah.]  On the other hand, JTS MS 2717 describes the background to this debate in far more detail and records more than a perfunctory summary of this issue. (See Marmorstein, 233 from maaseh hayah till ve-rabbi Shelomo bar Shimshon asruah. Nonetheless, both Maasei ha-Geonim and Shibbolei ha-Leket contain some information that JTS MS 2717 lacks.  See below, n13 and Appendix B.                       


    �In general, Hullin was a tractate that they knew well.  See Haym Soloveitchik, "Can Halakhic Texts Talk History," AJS Review III (1978): 158 n7.  See the introductory remarks in ha-Meeri to Hullin, ed. A. Lis (Jerusalem, 1974) 1.  Thus, any study of a halakhic debate centered on Hullin is always significant.  Moreover, here the significance is even greater in light of the evidence that Rashi actually studied this tractate with both R. Isaac ha-Levi and possibly R. Isaac b. Judah as well.  See Grossman, Germany, 271.  Also see the sources cited in Y. Rappel, "Rashi be-Teshuvotav," [in Sefer Rashi, ed. Y. L. ha-Kohen (Fischman) Maimon (Jerusalem, 1955)] 575.               


    �For an introduction to this topic see S. I. Levin and Edward A. Boyden, The Kosher Code of the Orthodox Jew, (repr. New York: Hermon Press, 1969);  also see Talmudic Encyclopedia, ed. S. Z. Zevin, et. al., (repr. Jerusalem, 1990) vol. II, s.v. bedikat ha-simanim, 353 ff.; and vol. XXI, s.v. terefah, 38-128.  For a study of the technical, scientific elements in the process of shehitah see Jacques Frey, Etude historique et critique sur la procede juif des animaux en boucherie, these de doctorat (Alfort, 1945).  Also see the relevant entries in J. Preuss, Biblical and Talmudic Medicine, trans. and ed. by Fred Rosner (New York, 1978).  Those interested in the historical significance of shehitah will be disappointed in Jeremiah Berman, Shehitah: A Study in the Cultural and Social Life of the Jewish People (New York, 1941).


    �The text does not explicitly state that R. Asher was in Cologne at the time.  It only notes that the question was first posed to R. Asher.  However, Abraham Grossman (Germany, 29) argues convincingly that R. Asher must have lived in Cologne at the time.  It is implausible to assume that R. Asher lived in Mainz and that this question was sent to him from Cologne, for R. Asher is never listed as a scholar living in Mainz.  Moreover, if the question had in fact been sent to Mainz it is more likely that it would have been answered by scholars of greater renown like R. Isaac b. Judah or R. Samuel b. R. David ha-Levi. 


    �I write "presumably" because the only thing recorded in the text is the ruling of R. Asher and not his reasoning.  However, this reasoning is certainly implied in the prooftext cited by his brothers.  See below, n11.


    �See below, n9 and n11.  Indeed, there is room for further speculation concerning the actual scholarly rank of R. Asher.  The responsum of R. Isaac b. Judah according to the version found in Maasei ha-Geonim (88) and Shibbolei ha-Leket (90-1) tells how the events unfolded:  After slaughtering an animal, a man momentarily left the scene.  Upon his return he noticed that the lungs had been removed.  The text of both Maasei ha-Geonim and Shibbolei ha-Leket, and not JTS MS 2717, then records the following words:  "ve-shaal le-haver".  The solution offered by the "haver" matches exactly the answer that JTS MS 2717 records in the name of R. Asher ha-Levi.  Indeed, it is most unlikely that the term "haver" refers to a "friend," for, when R. Isaac b. Judah rejects the answer of the haver, he states:  "when that haver ruled, he ruled only for himself."  Additionally in Shibbolei ha-Leket we find, "An event happened, and a certain haver ruled...."   This hints to the possibility that we are dealing here with a semi-professional title.  It is possible that the term "haver" refers to a scholar of a secondary rank.  This would mean that a phenomenon that I. Yuval places in the 14th and 15th centuries may be traced back to the 11th century! [See Israel Jacob Yuval, Scholars in Their Time: The Religious Leadership of German Jewry in the Late Middle Ages, Hebrew (Jerusalem, 1988) 280-281.  See also E. Zimmer, Harmony and Discord, (New York, 1970) 218 n26.]  For other uses of this term in the early Middle Ages, see Israel Ta-Shma, “Yemei Eideihem,” Hebrew, in Tarbiz, 47 (1978), 197-215; repr. in Ritual, Custom, and Reality in Franco-Germany, 1000-1350 (Jerusalem, 1996), n16.  


	The very fact that R. Asher turns to Mainz and not to scholars in his hometown provides evidence that Cologne was not at this time a great center of learning.  However, for a different position see Robert Chazan, European Jewry and the First Crusade, (California, 1987) 204.  


    �On the dynasty of R. David ha-Levi see Grossman, Germany, 258-264.


    �Grossman, Germany, 258.


    �One who wishes to draw the conclusion that R. Asher is not a high caliber scholar because he himself did not cite this text would surely be acting imprudently.  There is absolutely no evidence that R. Asher was aware of the discussion in Mainz.  His silence here does not indicate ignorance of the issues involved but, rather, absence from the scene of the debate.   


    �R. Sasson was a younger colleague of R. Isaac of Worms and at the time of this discussion had not yet equaled his stature.  However, he was nevertheless a leading scholar of the generation.  See Grossman, Germany, 326. 


    �Elfenbine did not publish this responsum.  It appears in only three places: JTS MS 2717 (Marmorstein, 233-4), Maasei Geonim (88-89), and Shibbolei ha-Leket (90-1).  Our decision to place this responsum here chronologically bases itself upon the fact that this responsum makes no reference to Rashi.  Additionally, it follows the chronology described in JTS MS 2717.


	The three sources for this responsum all have their own specific drawbacks.  This responsum was first issued in Mainz and the only purely Germanic source is Maasei ha-Geonim.  However, Maasei ha-Geonim is also the only source that doesn't record this as a separate responsum, instead it conflates this responsum of R. Isaac b. Judah with his later writings on this topic.


	Maasei ha-Geonim and Shibbolei ha-Leket record the actual question that was posed to R. Isaac b. Judah.  Although this question has been edited out of JTS MS 2717, it nonetheless preserves a relatively long description of the situation that provoked the question. Shibbolei ha-Leket also contains an introduction which is nowhere near as detailed as the one found in JTS MS 2717.  [I note here that the editor’s decision to emend the text and add the word "maaseh" to Shibbolei ha-Leket’s introduction implies that a second case similar to the one of Cologne happened in France and was brought before Rashi.  In response to which he issued his permissive ruling.  See below, Appendix A.]     


	JTS MS 2717 records the signature of R. Isaac b. Judah at the immediate end of this responsum, while in Maasei ha-Geonim this responsum moves directly into a second responsum belonging to R. Isaac b. Judah. Maasei ha-Geonim does however record a signature at the very end of its citation.  On the other hand, no concluding signature appears in Shibbolei ha-Leket at all. 


	The text of Shibbolei ha-Leket matches almost exactly the text of Maasei ha-Geonim except for the fact that Shibbolei ha-Leket contains a homoioteleuton from till .   In total, it skips sixty six words. Shibbolei ha-Leket also marks the end of its quotation from R. Isaac b. Judah which significantly removes a few lines that appear in JTS MS 2717, while Maasei ha-Geonim keeps us guessing as to where precisely this responsum ends and the next one begins.  Nevertheless, Shibbolei ha-Leket and Maasei ha-Geonim are clearly very closely related.  On the other hand, Maasei ha-Geonim and JTS MS 2717 are more distant since Maasei ha-Geonim contains at least two sentences that are absent from JTS MS 2717: and .  (The number two might be increased were it possible to determine where Maasei ha-Geonim's responsum ends.)


	Thus, aside from the very end of its responsum, Maasei ha-Geonim appears to be the most preferable text.  It is a Germanic source whose accuracy is corroborated to some extent by Shibbolei ha-Leket.  Additionally, it contains a fuller record than JTS MS 2717.   


    �Hullin, 51a. See also Hullin, 42a, 56a; Hullin, 47b; and Hullin, 9a.  All talmudic texts have been checked against Diqduqei Soferim of Raphael Nathan Rabinowitz (repr. NY, 1976).  [Tractate Hullin was completed after his death in 1897 by Henricus Ehrentreu.]  Where applicable, I checked for variants using the database of the Saul Lieberman Institute of Talmudic Research of the Jewish Theological Seminary of America. 


    �For my textual analysis of the sources for Rashi's remarks,  see Appendix A.                        


    �Grossman, Germany, 308.


    �Elfenbine (op. cit., 60 n57) following Aptowitzer argues that Rashi wrote two different responsa on this issue.  (See Aptowitzer's arguments, op. cit., 406-7 n45.)  However, more likely he writes three responsa, which reflect the three separate openings of the Or Zarua and correlate to the three different sections of the text as outlined in Appendix A.  (See the full discussion in Appendix A.)  Nonetheless, for the purposes of our narrative we will refrain from dividing the text of Rashi into different responsa for this may lead to unnecessary errors.  





    �In JTS MS 2717: 


Elfenbine (op. cit., 59 n24) proposes an emendation based upon Job 13:14.  However, it is perfectly feasible to assume that Rashi is recalling the biblical text but not quoting it verbatim.


    �Hullin 9a-12a.  This explanation of Rashi, however, is strictly speaking somewhat faulty.  For the logic behind checking the lungs is wholly dependent upon the fact that lungs are generally prone to defects.  Therefore a lung must always be inspected.  On the other hand, the cases that the Talmud cites refer to examples of terefot unrelated to the lungs.  These are cases which are not frequently defective.  Thus, the fact that the Talmud applies the concept of rov in the latter case should not necessarily permit us to infer that it also applies to the case of a lung lacking inspection.


    �Hullin, 117b.


    �








    �Betsah, 25b.  The name recorded in the Romm Talmud is Rami b. Abba.  However, Dikdukei Soferim (ad. loc) records a variant that reads Rami b. Hammah.  These two readings are reflected in the different sources for this responsa as both names appear in connection with this statement.  See the comments of R. N. Rabinowitz, ad loc.  


    �


.








    �See below for the responsa of the other two figures.  I have elected to first discuss all of Rashi's responsa on this issue and only then to turn to his teachers' rebuttals.  In doing so, I fully recognize that my narration is possibly not the correct sequence.  However, in my opinion the state of the evidence does not permit us to definitively ascertain the exact sequence of events.  Thus, rather than conjecturing a supposed sequence, I have elected to emphasize the lack of definitiveness concerning when exactly the responsa were issued.  See the important discussion of Aptowitzer on this matter, op. cit., 407 n45.  


    �R. Shemaiah explicitly states that Rashi sent his opinion to R. Isaac b. Judah as well as to R. Isaac ha-Levi.  To quote from JTS MS 2717 (Marmorstein, 235):  





    �How exactly to translate the phrase benei meaim will be at the forefront of the debate.  Jastrow provides numerous definitions for me-eh including 'insides', 'bowels,' and 'belly.'  The word benei in this context means 'belonging to.'  [Marcus Jastrow, A Dictionary of the Targumim, the Talmud Bavli and Yerushalmi, and the Midrashic Literature, (repr. Israel, 1950) 813, s.v. me-eh; 176, s.v. ben.  For a full discussion see below, n77. 


    �Hullin, 49a.  Cf. Hullin, 9a.


    �See Rashi's gloss to Hullin, 49a, s.v. hekkha de-meshamsha, where he perhaps implies the same concept.  It has frequently been noticed that Rashi normally refrains from issuing explicit legal decisions in his commentary to the Talmud.  Yet, in his work on Hullin he is far more likely to express interest in the final ruling.  See, for example, Chaim  Tchernowitz, History of the Jewish Codes, Hebrew, (New York, 1947) vol. II, 12 n11.  Cf.  J. Mueller, Introduction to Teshuvat Hakhmei Tsarfat ve-Lotir (Vienna, 1881), xxvi.  Cf. Grossman, Germany, 333.


    �Rashi's argument shows that Jews had the practice of selling their non-kosher meat to the Christian population.  This lends support to a suggestion by B. Katz that the massive amount of humrot that will eventually appear in Ashkenaz relating to dietary laws have their origins in the fact that Jews had the ability to easily sell any meat that was ruled non-kosher.  As a result the stringent position was fairly easy to accept since no meat deemed non-kosher could be sold without a loss.  [Ben-Tsion Katz, mi-Zkenim Etbonen, Hebrew (repr. Israel, 1964).  See also the speculation of William Jordan who writes, "Jews who purchased livestock from Christian butchers would enter into an agreement promising to return all the excess meat which the Mosaic law forbade the Jews to eat."  ["Problems of the Meat Market of Beziers 1240-1247:  A Question of Anti-Semitism," REJ CXXXV (1976): 32 n4.]   


	To be sure, Katz' argument, as it currently stands, lacks sufficient evidence as he himself produces only one prooftext.  (Ibid., 28.)  However, the additional evidence suggests that a further study of this issue might be fruitful.  Yet, here too, I caution that Katz's argument, even if proved correct, would not fully answer the question.  For Katz only addresses the fact that if there were two opinions, then the stringent position was likely to be accepted.  His answer does not explain why extreme humrot having little basis in the Talmud, Geonim, or in early rishonim, suddenly appear in the works of R. Jacob Weil and R. Moses Isserles.  See, for example, the gloss of Isserles (Based upon R. Jacob Weil) to Yoreh Deah, 24: 14.  Furthermore, this argument also does not explain those humrot that forbid the animal in question to be sold to a Gentile.  See the gloss of Isserles (based upon Jacob Weil) to Yoreh Deah, 23: 6.              


    �In response to a later argument of R. Isaac ha-Levi, R. Shemaiah (JTS MS 2717; Marmorstein, 236) cites an earlier responsum of R. Meshulam b. Kalonymus of Lucca (10th-11th c.) in support of this position of Rashi.  (See below, n56 and n98-102.)  R. Meshullam responds to a query concerning a town's practice to have Christians stab the heart of the animal immediately following the slaughter performed by a Jew.  The issue discussed is whether or not this action falls into a category which automatically disqualifies the slaughter:  a slaughter started by a Jew but finished by a non-Jew. (See Hullin, 19b, 121b.)  However, R. Meshulam rejects the connection and consequently allows the practice of the town to continue.  According to R. Shemaiah, this decision provides a precedent for Rashi's decision (which will later be challenged by R. Isaac ha-Levi) that one may stab the heart of the animal immediately following the slaughter.


	The words of Rashi and R. Meshulam indicate that there was a very similar practice amongst Christians living around one hundred years apart and in two separate locales.  However, the basis for this practice is still not entirely clear to me.  R. Meshulam does not suggest a motive for this act.  On the other hand, Rashi states that Jewish butchers argued that if one did not stab the heart, the blood would as a result coagulate, the meat would turn red and, recognizing that a Jew had performed the slaughter Christians would refrain from purchasing the meat: 





This statement does not spell out why the Christians would not buy this meat.  If Christians wanted to avoid purchasing meat from Jews, then we must understand that there was a fairly elaborate ruse occurring which managed to consistently trick the local Christian populace.  Moreover, this explanation does not accord well with the responsum of R. Meshulam, for in his case the Christians were the ones who actually stabbed the meat.  An alternative explanation would be that Christians just happened not to like red meat and as a result they believed that they could avoid this problem by stabbing the heart of the animal.  Yet, there are difficulties with this approach as well.  Indeed, the words of Rashi imply that the Christians wanted to avoid the meat of Jews, and not red meat.  So too, the modern day butchers that I have consulted all have expressed strong skepticism that such an act would cause the meat to be any less red.  


	There is a third problem which was kindly brought to my attention by Prof. William Jordan.  The evidence shows that Christian butchers, like other cultures, bled their animals from the neck.  He writes (in private correspondence):  "Indeed, the medieval representations of pig butchering discussed in Perrine Mane's , Calendriers et techniques agricoles (France-Italy XIIe-XIIIe siecles) (Paris, 1983), pp. 222-230, depict throat stabbing."  Prof. Jordan also refers me to a passage in Keith Thomas' Man and the Natural World (London, 1983), 93, where Thomas cites John Flavell's Husbandry Spiritualized.  I present here the full citation:  "Though some men be excessively careful and tender over their beasts as was noted in the former chapter; yet others are cruel and merciless towards them, not regarding how they ride and burden them.  How often have I seen them fainting under their loads, wrought off their legs...and beaten on by merciless drivers, till at last, by such cruel usage, they have been destroyed, and then cast into a ditch for dogs' meat.  Such sights as these should make men thankful for the mercy of their creation, and bless their bountiful Creator, that they were not made such creatures themselves.  Some beasts are made ad esum, only for food, being no otherwise useful to man, as swine, the Christian.  These are only fed for slaughter; we kill and eat them, and regard not their cries and strugglings when the knife is thrust to their very hearts." [Husbandry Spiritualized, (Elizabethtown, 1794) 233-4.]  Granted, this passage may not have been intended to be taken literally.  However, the general context of this passage does not seem to be one of exaggeration or extreme rhetoric.


	Thomas himself writes:  "The killing indeed could be a protracted business, for, though cattle were normally pole-axed before being slaughtered, pigs, calves, sheep and poultry died more slowly.  In order to make their meat white, calves and sometimes lambs, were stuck in the neck so that the blood would run out; then the wound was stopped and the animal allowed to linger on for another day.  As Thomas Hardy's Arabella would explain to Jude, 'pigs should not be slaughtered quickly: the meat must be well bled and to do that he must die slow...I was brought up to and I know.  Every good butcher keeps un (sic) bleeding long.  He ought to be up till eight or ten minutes dying at least.'"  This statement of Arabella might explain the practice of stabbing the heart.  Stabbing the heart of the animal was intended to slow down the bleeding which would cause the meat to be whiter.  Perhaps the Christians of the time, like those of a later period, enjoyed the taste of white meat.


	There is also the possibility that this practice of early medieval Christian butchers is somehow connected with the pagan practice of piercing an animal's heart.  See Avodah Zarah; Rashi (ad. loc), s.v. ve-orot le-vuvin.  See the discussion of in Liliane Vana, “Les Peaux Lebubine ou la robe du myste dans les Mysteres Dionsiaques,” Revue des Etudes juives, CLVI (1997), 275-273.  On the relationship between ancient and medieval eating practices see, Dianne Bazell, "Strife Among Table Fellows:  Conflicting Attitudes of Early and Medieval Christians toward the Eating of Meat," Journal of the American Academy of Religion, LXV/1, 73-99. 


    �The butchers of the early Middle Ages were a powerful, wealthy, and often despised class.  Indeed, Limoges which lies southwest of Troyes in Limousin was one of the great centers of medieval butchery.  As early as 932, the butchers of Limoges had organized themselves into a strong confederacy and, at a later period, they were even given the keys to the city.  [See G. Chadieu, Boucher Qui est-tu? ou vas-tu? (Paris, 1965) 38; see Salvetti (cited below) 70.]   On butchers and butchering in the Middle Ages see P. Mane, op. cit.; Chadieu, op. cit.; J. Le Goff, "Metiers licites et metiers illicites dans l'Occident medieval," in Idem, Pour un autre moyen age (France, 1977) 91-107; J. Heers, Le Travail au moyen age (repr. Paris, 1975) 11-18; Idem, "Les Metiers et les fetes medievales en France du Nord et en angleterre," Revue du Nord 55 (1973): 193-206; E. Perroy, "Les Chamlon, bouchers de Montbrison (circa 1220-1314)," in Annales du Midi, t. LXVII (1955) 105-117; and Francois Salvetti, Le Boucher (Paris, 1980) esp. 18, 58-59, 70, 77-80.  An illustration that appears in Salvetti (op. cit., 58) shows that Christians were perfectly aware of the how the Jews bled their animals.  


    �The history of injunctions prohibiting Christians from purchasing meat from Jews is long and well documented.  Yet, in point of fact, these laws were often times ignored.  See "Agobardi Lugdensis Archiepiscopi Epistolae," in Monumanta Germaniae Historica.  Capitularia Regum Francorem, vol. 5, ed. Ernst Dummler (Berlin, 1899) 183. On Agobard see the literature cited in B. Bachrach, Early Medieval Jewish Policy in Western Europe (Minneapolis, 1977) 177 n86; cf. R. Bonfil, "Bein Erets Yisrael le-vein Bavel," Shalem 5 (1987) 1-30.  In 1084, Bishop Rudiger of Speyer granted the Jews the right to kill their own animals, sell it to Christians and sell them the quarters.  The presence of these details in the charter indicates the great importance surrounding the issue of Jewish butchers.  [Cited in S. Schwartzfuchs, Kahal: La Communaute Juive de l'Europe medievale (Paris, 1986) 21.]  A. Bouton notes that around the year 1130 a Christian in the province of Maine was excommunicated for trading cattle with a Jew.  See Bouton, "Les Juifs dans le Maine, in Bulletin philologique et historique, 1963, 712.  For later times see Solomon Grayzel, The Church and the Jews in the XIIIth Century Philadelphia, 1933) 316, 334-336;  Jordan, op. cit.; L. Rabinowitz, The Social Life of the Jews of Northern france in the XII-XIV Centuries (London, 1938) 90, 132; Noel Coulet, "'Juif intouchable' et interdits alimentaires," in Exclus et systemes d'exclusion dans la litterature et la civilisation medieval (Canada, 1978) 209-221; M. Kriegel, Les Juifs a la fin du Moyen Age dans l'Europe mediterraneenne (France, 1979) 39-42; and Idem, "Un Trait de Psychologie sociale dans les pays mediterraneens du bas moyen age:  Le Juif comme intouchable." in Annales ESC (Paris, 1946), vol. 31 (1976) 326-330.  Cf. the polemical statement of R. Yehiel of Paris (d. c. 1265) found in M. Riquet, "Saint Louis roi de France at les juifs,"  in Septieme centenaire de la mort de saint Louis (Paris, 1976).


    �See R. Chazan, European Jewry and the First Crusade, (California, 1987) 27-38, who discusses this topic and partially summarizes the bibliographical data on this topic (305 n43).  See also B. Blumenkranz, Juifs et chretiens dans le monde occidental, 430-1096, (Paris and the Hague, 1960).  However, one must be wary not to draw far reaching conclusions solely from this case.  In addition to the fact that this is but one example, one must recognize that we are unaware of the complete context of this case.


    �See Haym Soloveitchik, "Can Halakhic Texts Talk History," 153-171, for a description of the character of Rashi.


    �We will treat R. Isaac ha-Levi's words as one responsum though, in actuality, it seems possible that the text of his words represent more than one responsum, as the term she-katavata in some instances signifies the start of a separate responsum.  R. Isaac ha-Levi's responsum (Elfenbine, no. 61) appears in JTS MS 2717, Sefer Issur ve-Hetter (but only in MS Merzbacher and not in the JTS manuscript of Sefer Issur ve-Hetter; published in A. Berliner’s introduction to S. Hurwitz’ edition of Mahzor Vitry, 174-5), and Sefer ha-Niyyar [ed. G. Appel, (repr. Jerusalem, 1994) 100-101.]  [A much abbreviated version of this responsum also appears in Sefer ha-Ittur, (lebob) part II, p. 11, col. 3.  (Cited by Halberstam in Weiss, op. cit.)] Sefer ha-Niyyar and Sefer Issur ve-Hetter are obviously very closely related and can be reduced to a single text.  However, text Sefer ha-Niyyar/ Sefer Issur ve-Hetter is clearly a shorter version of JTS MS 2717. JTS MS 2717 seems to have well preserved the words of R. Isaac ha-Levi as this responsum is signed.  Additionally, the responsum contains some irrelevant information like, for example, the phrase u-dememona holkin and later on mehazek ani bekha.  See Aptowitzer, op. cit., 406 n45, who reaches the identical conclusion concerning the best text of this responsum.    


    �See Halakhot Gedolot, ed. Ezriel Hildesheimer (Jerusalem, 1987), 109-110.  Also Halakhot Gedolot, (Venice, 1648; ed. J. Buksbaum, repr. Jerusalem, 1992), 612.  For a discussion of the two versions of the Halakhot Gedolot, see Neil Danzig, Mavo le-Halakhot Pesukot (New York, 1993), 187.  R. Isaac ha-Levi describes the esteem with which this work was held when he refers to it later on in this responsum as, Halakhot Gedolot ha-Kevuot she-morim horaah.  For the high value given to Halakhot Gedolot in the library of the eleventh century scholars, see Grossman, Germany, 290, 432.  However, the only evidence that Grossman cites to support the position that R. Isaac ha-Levi bases himself heavily upon the Halakhot Gedolot is the very responsum that we are dealing with.  Admittedly, this by itself is not a prooftext.  Thus, see also Grossman, France, 73, 77, and 99.  [Grossman's argument was critiqued by I. Ta-Shema in his review of Grossman's France.  See Zion 61, (1996) 234-5.  See Grossman's rejoinder in Zion 61, (1996) 477-480.]  See also A. Epstein in his introduction to Maasei ha-Geonim (Berlin, 1891) XVI.  Cf. Aptowitzer, op. cit., 230-3.  Also cf. the gloss of R. Shabbatai Cohen to Yoreh Deah 25: 2.  


 


   �This quotation is certainly Geonic but its source is possibly not the Halakhot Gedolot.  


    �





(JTS MS 2717; Marmorstein, 235.)  See Tosefefet le-Halakhot Gedolot in Halakhot Gedolot, ed. Hildesheimer, part III, (Jerusalem, 1987) 185-6. According to Danzig, this text was not originally included in the Halakhot Gedolot.  Instead, it was a separate Geonic responsum later included within the text of the Halakhot Gedolot.  [Danzig, "Teshuvot ha-Geonim be-keta min ha-Genizah ve-yahasan le-Halakhot Gedolot," PAAJR 54 (1987), Hebrew section, 37-38, 48.  However, E. Hildesheimer argues that this text was originally part of the Halakhot Gedolot.  See his comments in Moriah 12 (1983), 6.]  A text parallel to Danzig's was published by S. Emanuel who agrees with Danzig's conclusion.  See Newly Discovered Geonic Responsa and Writings of Early Provencal Stages, ed S. Emanuel (Jerusalem-Cleveland, 1995) no. 165.  Also see Emanuel's comments, 240 n13.  The identical text was also published in Teshuvot ha-Geonim: Im Teshuvot U-Psakim mi-Hakhmei Provantsiah, ed. E. Hurvitz, (New York, 1995) part II, no. 80.  


	


    �Bekhorot, 6b; Exodus, 3: 18;  Isaiah, 55: 2. 


    �Indeed the logic here is somewhat circular.  R. Isaac ha-Levi apparently uses the text of the Halakhot Gedolot which states that one needs to inspect the lungs in order to further argue that the lungs are be-hezkat issur precisely because they require an inspection.  However, thus far R. Isaac ha-Levi has produced no text other than the Halakhot Gedolot requiring that the lungs undergo inspection.  R. Isaac ha-Levi has already demonstrated that Rashi's position is not harmonious with the Halakhot Gedolot.  This additional statement is not a new proof as much as it is a logical conclusion of the texts that R. Isaac ha-Levi has already cited.


    �In the coming narration of this argument I accept the emendation suggested by Louis Ginzburg as cited by Elfenbine (65 n59).  Otherwise, the actual text here makes no sense.  It reads:











    �Betsah, 25a.  I am translating "bet tevihatah" as it was originally understood by the editors of the Talmud and the way it was interpreted by R. Hiyyah.





    �In actuality, though, it does provide some support.  In our case, Rashi does not disqualify the animal, when the lungs lack an inspection, in an ex post facto situation.  This is the stance that R. Isaac ha-Levi needs to  attack; he is not searching for proof that Rashi would permit the animal even in a lekhathilah case.  Here, however, R. Akiva seems to permit the animal for consumption, albeit only ex post facto, after the slaughter but before the inspection.  Thus, Rashi's position is not rejected but supported.  Yet, the reader must be reminded that the text of the responsum here is corrupt.  (See above, n41.)  Thus, the question that has been raised against R. Isaac ha-Levi's position only accords with our reconstruction of the text.  It is entirely possible that R. Isaac ha-Levi's actual argument assumes a different position that allows him to elude our questions. 


    �"Yavvan" either refers to Beohemia or else to the Ashkenazic community of northern France and Germany.


    �This next argument is prefaced in JTS MS 2717 with the words:


 (Marmorstein, 235).  This perhaps implies that Rashi had raised this specific argument.  However, the known sources of Rashi contain no such argument.  Thus, we are forced to suggest one of three possibilities.  Perhaps the text of Sefer ha-Niyyar/Sefer Issur ve-hetter is to be preferred here since its reading is not problematic.  It reads, 


On the other hand, the text of JTS MS 2717 might have preserved the correct reading.  The latter argument could imply that not all of Rashi's writings on this topic have been preserved.  Yet, it is also possible that the expression u-deka amarta that R. Isaac ha-Levi uses is not to be taken literally.  This is certainly feasible as we could read the prooftext from Rav Amram as an addendum to the previous argument.


    �Hullin, 116a.


    �Hullin,  116b.   In the Romm editions of the Talmud this statement appears in the name of Rav Huna.  However, the name R. Amram appears in all of the manuscripts cited in Dikdukei Soferim, ad loc.


    �Since the text here is most elliptical and obscure, the reader might object that I am reading far too much into the words of R. Isaac ha-Levi.  The reader may freely strike this argument from my text.  However, if that is the case, then a new way to explain this argument of R. Isaac ha-Levi must be found.  


    �See above, n28.


    �Elfenbine emends to This emendation has been accepted.  (See Elfenbine, 65 n43.)


    


    � Hullin, 113a.  Cf. Rashi, ad. loc. s. v.  harei zeh makhbid ha-basar.  The Talmud concludes with the term teku, which normally demands a strict ruling (humra).  Rashi too, holds teku le-humra.  See Rashi to Hullin 30b, s.v. teku; 32a s.v. teku.  In general, in eleventh century Ashkenaz it is taken as axiomatic that a teku goes le-humra.  Cf. Maasei ha-Geonim, 84.  This is perhaps a telling point about Ashkenazic culture as it is not necessarily the case in other cultures.  See, for example, the gloss of R. Abraham b. David of Posquieres on Maimonides' Mishneh Torah, "Laws of Shehitah," 3:4.  For a possible basis for this latter opinion cf. Y. A. Spits, Sefer Zekher Aryeh, Hebrew (1993), 80-98.  


    �I have so far been unable to find a corroborating source for this normative practice.  However, see the quotation from Sefer ha-Orah found in Emanuel, op. cit., responsum no. 7 (Ibid.).  (It appears in Sefer ha-Orah, par. 104 (p. 212). This responsum states: 














In addition to the importance of this quotation with regards to knowledge of the manner in which meat was sold in Rashi's era, this text also indicates that R. Isaac ha-Levi need not have been concerned with any misrepresentation that might occur in the weight of the animal once its heart was stabbed.  


    �In reality, the cases are not analogous.  The Talmud prohibits breaking the neck because the blood will not freely flow out of the body.  Consequently the blood coagulates in the body and causes the meat to be heavier.  Even though we can not pinpoint the reason for the Talmud's prohibition that, at least, is the result of this action.  Here the intended result seems to be the opposite.  Rashi states that unless the heart is stabbed the blood will coagulate and the meat will become bloody.  (See above, n30.)  This clearly implies that stabbing the heart is intended to prevent the very actions that the Talmud states will happen if one breaks the neck.  (It also hints that the root of Samuel's law is not a specific halakhic law, but universal practice.  Consumers, in Talmudic times as well as in the 11th c., did not like blood coagulating in the body for it adversely affected the meat.)  Thus, this text cannot be cited as proof against Rashi's position.


    �I categorize this as a separate argument only because R. Isaac ha-Levi specifically considers this a separate proof. He  writes:   and .  This argument circles logic.  Rashi allows this case because he does not disqualify the animal in Cologne, while R. Isaac ha-Levi disallows this case because he disqualifies the case in Cologne. This case is allowed or disallowed because of an application of the same principles used in the case in Cologne.  It is not a proof for Cologne, but a derivative of its logic. 


    � JTS MS 2717 (Marmorstein, 236).


    �Rashi is capable of doing likewise in order to support his own position.  Indeed, the issue received much attention from scholars in the medieval period.  See Rashi, Hullin, 33a, s.v. mi-de-Resh Lakish; 54a, s.v. ad atma.  For an example of the Talmud using the term "benei meaim" to mean two entirely different things in close proximity, see Hullin 32b and 33a.  


	R. Isaac of Dampierres (Ri, d. c. 1185) states that the term "benei meaim" in Mishnaic language includes the lungs while, when it appears in the language of the Talmud it excludes the lungs.  [Cited in Piskei ha-Rosh to Hullin, chap. 3, sec. 31 (p. 316). Cf. the printed Tosafot to Hullin, 54a, s.v. ilema.]  Ri's distinction is problematic since to the best of my knowledge there is no Tannaitic source that explicitly includes the lungs within the benei meaim.  Perhaps the source for Ri's distinction stems from the fact that the when the Mishnah (Hullin, 42a) enumerates the various terefot of the innards it uses the word dakin, and not benei meaim, to refer to the intestines.  Additionally, included in that list of inner organs are the lungs.  This implies that the whole list (which includes the lungs) may be referred to as the benei meaim.  On the other hand, dakin would be the technical term for the intestines.  Indeed, this approach is similar to one used by Rashi.  (See above, n28.)  It is possible that Ri accepts R. Isaac ha-Levi's argument, but only with regard to Tannaitic sources.  Professor Shamma Friedman has suggested to me that Ri draws upon a Tannaitic statement found in Hullin, 56b, which defines the benei meaim as the craw (korkevan), liver, and heart.  This implies that "benei meaim" refers to all the internal organs of the animal including the higher organs like the heart and lungs.  Indeed, R. Shemaiah raises this same argument as a prooftext for Rashi.  (See Marmorstein, 236.)   


	This issue of how to define benei meaim is mostly resolved with the novelty and extreme boldness of the philological approach suggested by Ri.  The keenness of Ri's dialectical approach recognizes that benei meaim connotes different meanings depending upon the source that is handling it.  Although this approach is quite logical, I have not yet found other examples where Tosafists emphasize a general distinction between the language of the Talmud and the Mishnah.  Thus, with this approach Ri completely obviates the clumsiness of the pre-dialectical approach to this topic.     


	R. Solomon ibn Adret (Rashba, ca. 1235-1310) in his commentary to Hullin, refers to this debate between Rashi and his teachers.  He quotes R. Isaac ha-Levi as the source of the statement that the lungs are not included in the benei meaim.  However, Rashba rejects R. Isaac ha-Levi's argument and agrees with the position of Rashi.  (See, Hidushei ha-Rashba:  Masekhet Hullin, ed. Y. Ilan (Jerusalem, 1986) 55.  


	Thus, the term benei meaim as it is used in the talmud is highly ambiguous.  For this reason later scholars have an abundance of available sources to prove either side of the debate.  See the sources cited in Talmudic Encyclopedia, vol. III, s.v. benei meaim.


    �Babba Batra, 83b.


    �In this context the term "kanah" does not refer to the trachea.  See ad. loc. the comments of "Rabbenu Gershom," Rashi, and the printed Tosafot.  


    �This argument is weak as Rashi could easily claim that R. Isaac ha-Levi's proof is conjectural since the term benei meaim is nowhere to be found.  Moreover, he could even argue that the very fact that the Mishnah distinguishes these organs only with regard to their sale contrapuntally shows that they generally form a single category.  See Hullin, 56b.    


    �It is doubtful that this statement was originally part of the Halakhot Gedolot.  This statement appears in Vatican MS 136 and is published by E. Hildesheimer in Moriah 12.  Although Danzig notes that this manuscript was not originally included in the Halakhot Gedolot, it certainly was perceived by R. Isaac ha-Levi to be the authentic Halakhot Gedolot.  See above, n36-38.


    �Rashi, though, might argue that this statement refers solely to the unique status of the lungs with respect to the increased likelihood that they will acquire a defect.  Taken in this way, the Geonic phrase does not exclude the lungs from the benei meaim.


    �Hullin, 113a.


    �Rashi defines "mayya" as the term for the maw, stomach, and other intestines.  See Rashi  Hullin, 113a, s.v. u-mayya.


    �Indeed this is precisely how Rashi understands this text.  Namely, that the lungs, like the heart and liver, do require salting, since they normally contain blood in their organs.  See Rashi, ad loc. s.v. ve-khirkcasha.  Yet, this text still does not stand as a decisive proof against Rashi who might argue that only in this instance are lungs different than the rest of the benei meaim and it is precisely as a result of this anomaly that the Talmud clarifies which organs fit into this particular usage of the term "benei meaim." 


    �See Carmine D. Clemente, Anatomy a Regional Atlas of the Human Body, 3rd edition, (Baltimore-Munich, 1987) fig. 265, fig. 282.  See Preuss, op. cit., 95-98.  


    �Yevamot, 121a.


    �Sanhedrin, 6b.


    �Rashi does not respond to R. Isaac ha-Levi's arguments in a point by point manner.  Yet, R. Shemaiah, Rashi's student, who does respond shows that much of R. Isaac ha-Levi's arguments can be easily refuted.  This paper is only focusing on the comments of Rashi and his teachers so we will not elaborate on the refutations brought by R. Shemaiah.  For R. Shemaiah's remarks see JTS MS 2717 (Marmorstein, 235-6).        


    �To be sure, Rashi does refer to R. Isaac b. Judah most respectfully with laudatory terms which seemingly indicates that their relationship was one of teacher to student and not colleague to colleague.  Yet, the fact that Rashi employs affectionate and respectful terms does not show that he viewed R. Isaac b. Judah as a far greater figure.   On the relationship between Rashi and R. Isaac b. Judah see Grossman, Germany, 307.


    �For the textual analysis of his response, see Appendix B.  	  	            


    �I say responsum knowing full well that here too we might be dealing with responsa and not just one responsum.  This possibility is strengthened by the fact that there is a relatively large section of JTS MS 2717 that is completely absent from Maasei ha-Geonim and Shibbolei ha-Leket.  Furthermore, all of our sources for R. Isaac b. Judah's words are definitely corrupt.  (See Appendix B.)  Yet, because there is a lack of evidence, for the sake of narration we will assume that R. Isaac b. Judah wrote only one response to Rashi's ruling. 


    �Grossman notes that by the 1070's the two great centers of German scholarship, Mainz and Worms, were on near equal levels.  (Germany, 266.)  


    �


						





    �Hullin, 50a.  


    �It is difficult, though not impossible, to support  this reading of our Talmudic text.  R. Yohanan’s position seems to be introduced in the Talmud as a support for the actions of R. Mesharshia, and not as a separate, independent position.  One could argue that R. Yohanan and R. Mesharshia actually argue with Rava (see Hullin, ad. loc.), but it still seems likely that one of our texts suffers from corruption.  Rashi (ad loc. s.v. ke-R. Yohanan) offers two explanations to Rava 's statement that his son has mastered terefot like R. Yohanan: either R. Mesharshia knows how to analyze terefot like the great scholar R. Yohanan or that the ruling of R. Mesharshia follows and agrees with R. Yohanan.  This latter explanation might support R. Isaac b. Judah's argument, for it shows that the positions of R. Mesharshia  and R. Yohanan are congruous and possibly conflict with the ruling of Rava.  It is possible that Rashi offers both explanations in order to synthesize this text with the two different positions of his own generation regarding the inclusion of lungs in the benei meaim. I have emended the text of R. Isaac ha-Levi from Raba to Abayye in order to make the argument comprehensible for us moderns.  However, see Dikdukei Soferim, ad. loc., who cites those Ashkenazic and Sephardic rishonim for whom, like R. Isaac ha-Levi, the text reads Raba and Rava, and not Abayye and Rava.  


    �Hullin, 42a.


    �This is possibly the basis for Ri's statement that the lungs are included in the benei meaim in the language of the Mishnah.  See above, n56.


    �See above, n39.  The fact that the answers of both R. Isaac b. Judah and R. Isaac ha-Levi are basically the same possibly explains why Maasei ha-Geonim does not record this discussion in its text of R. Isaac b. Judah's responsum.  If the argument had already been brought in another place, then from a halakhic perspective there would be no need to republish it. 


    �For the manner in which R. Isaac ha-Levi interprets this Mishnah, see above, argument 6;  n41-44.


    �Hullin, 121b.


    �This injunction stems from Leviticus 19: 26.  See Sanhedrin, 63a.  


    �Here, most likely, the “assumption”  is that the majority of animals are kosher.  However, it is also possible that the assumption is that the majority of butcher shops in Cologne were selling kosher meat.  The latter conclusion is feasible considering the fact that it is entirely possible that the Jews dominated this profession in Cologne.  See above, n29-32.  Cf.  L. Bardinet, "Le juifs du Comtat Venaissin au Moyen Age:  Leur role economique et intellectuel," Revue historique, 14, (1880), 38-39.


    �Hullin, 95a.


    �See Rashi, Ketubot, 15a, s.v. sefeko assur.  I do not understand the mathematical logic of this rule.  See the discussion in Moshe Koppel, “Inclusion and Exclusion,” in Higayon: Studies in Rabbinic Logic 1 (1989), 9-11.


    �Perhaps this scenario refers to an animal bought from a market because in such a case one is unaware of the conditions in which the animal was treated and therefore there is a greater likelihood that the animal will acquire a defect.  This however would imply, in contrast to R. Isaac b. Judah's opinion, that if one raised the animals himself and assured that they were guarded from nasty conditions, then the ten to twenty percent likelihood of a blemish appearing on an animal would be greatly reduced.


    �R. Isaac b. Judah forestalls a possible objection to his comparison of butcher shops (which are stationary) with animals (which are ambulatory) by asserting that even though animals move (and butcher shops clearly do not) the fact that they are bought from a market place suffices for consideration as a makom kavua. 


	Furthermore, R. Isaac b. Judah also finds a supportive talmudic text (Zevahim, 70b).  If a group of animals set aside in order to be brought as sacrifices was somehow mixed with a single animal that is disqualified for sacrifices and is sentenced to death for other reasons, then all the animals of that group must die and can no longer be brought as sacrifices.  Why, the Talmud asks, do we not individually separate each animal so that the principle of rov may apply?  The Talmud answers that the idea of rov does not apply here since there is a kavua.  Thus we see that the principle of kavua can also apply to living animals.      


    �Hullin, 12a; Bava Metsiah, 24b.


    �The latter principle is clearly stated in Bava Metsiah, 24b.  However, it is not stated in Hullin, 12a.


    �Here the preferred text is JTS MS 2717 which matches the gloss found in the margin of Maasei ha-Geonim. JTS MS 2717 reads: 





Rashi understands that the principle of rov metsuyyan is based upon the fact that it is human nature not to attempt to slaughter an animal if one is unqualified.  (Cf. Rashi, Hullin, 12a, s.v. mumhin hen.)  Therefore, Rashi would presumably apply this logic to the case of inspection as well; most people who inspect the animal are qualified for the job, otherwise they would not attempt such an action.  Indeed, the principle of rov metsuyyan was later codified to include inspection of the animal as well as slaughtering of the animal.  See the gloss of R. Moses Isserles (Rema, 1530-1572) to Yoreh Deah 1: 1, where he states that the laws of rov apply equally to shehitah and bedikah.  However, he seems to have been the first authority to formulate this opinion in writing. 


    �This argument appears to be somewhat banal which perhaps explains why it disappears from the text of Maasei ha-Geonim.


    �This quotation essentially records the same approach that R. Isaac ha-Levi cites in the name of the Halakhot Gedolot.  (See above, n38.)  See Or Zarua, par. 411 (1116a) which apparently led Epstein, op. cit., to conclude that this work is identical with the so-called Halakhot Gedolot cited by R. Isaac ha-Levi.  However, the reference here could also be to a work written by Eldad ha-Dani.  See Max Schloessinger, Ritual of Eldad Hadani, (New York, 1908) 87 and n571.  


    � Maasei ha-Geonim contains the phrase here "o yoter o pahot," while JTS MS 2717 simply writes "o yoter."


    �This entire passage according to JTS MS 2717 is a direct quotation from Hilkhot Shehitah she-Sidru ha-Rishonim.  This is indicated by the phrase ad kan leshono which functions here as a quotation mark.


    �An example of a seemingly obvious argument is his suggestion that the term kesherah does not necessarily imply that the animal needs no inspection.  See above, n90.


    �Admittedly, this characterization is less true with respect to Rashi’s commentary to Hullin.  See above, n28. 


    �Hullin, 12a, s.v. pesakh.


    �I assume that Rashi publishes these remarks after the exchange of letters with his teachers.  This assumption bases itself upon the fact that neither Rashi nor his teachers refer to these remarks in the exchange.  Furthermore, these remarks represent a strategy taken by Rashi following the exchange:  to continue with his ruling, yet warn scholars to use his ruling with caution.  Additionally, this debate occurs early in Rashi's career.   Conversely, even granting the unlikely possibility that he writes his commentary to Hullin prior to this exchange, he still might subject his writings to revision at a later date. 


    �This letter appears only in JTS MS 2717 (Marmorstein, 238-9).  It was published in Elfenbine as responsum no. 59 (p. 56-57).   Scholars analyzing this letter have assumed two facts:  R. Isaac ha-Levi was alive at the time of the letter and that R. Meir was Rashi's son-in-law at this time.  They have used these assumptions to create a terminus ad quem for the letter and argue that it must have been written prior to R. Isaac ha-Levi's death.  However, there is no evidence to indicate either of these assumptions.  Rashi could easily have written this letter at a later time in order to emphasize that he had not retreated from his position.  (The phrase hayyitti shoneh lahem need not refer solely to R. Isaac b. Judah and R. Isaac ha-Levi as it could more generally refer to the heirs of their academies.)  Furthermore, one may not be permitted to assume that there was no contact between Rashi and R. Meir prior to the latter's entrance into Rashi's family. (The term ahuvkha does not imply that they were related.)  See above, n2. 


	Elfenbine errs when he designates responsum 144, as an independent responsum of Rashi  (Elfenbine, op. cit. 168).  Mueller, op. cit. already implies that this is not a separate responsum, but an edited version of Rashi’s comments to Hullin, 12a.  Indeed, Rashi’s comments to Hullin 12a acquire an independent history , as is made perfectly clear through the Or Zarua’s citation of  his commentary  directly preceding the transcription of his responsa.   (Or Zarua, part I, sec. 411.)  Sefer ha-Niyyar specifically designates this as “the language of Rashi” (lashonRashi).  This indicates that the original copyist of Rashi’s language recognizes that the source of this remark is Rashi’s commentary and not a separate responsum.  The word “teshvah” or “teshuvat” that directly precedes “lashon Rashi” should not be overvalued.  (Appel transcribes the word teshuvah, Elfenbine records teshuvat.  I have not yet checked the manuscripts myself.)  Similarly, the remarks of R. Isaac b. Abba Mari of Lunel (12th c.) that introduce this so-called responsum  with the words “kakh heshiv Rashi,” are automatically questionable inasmuch as they stem from an entirely different culture.  Since no source in Northern Europe prior to the late 13th c. records this as a responsum and  because this responsum so closely relates to Rashi’s commentary, I fully reject Elfenbine’s decision to include this as a separate responsum.  


    


    �See above, n96.


    �The manuscript reads:       


Grossman and Aptowitzer differ on the meaning of the term benot.  Aptowitzer (op. cit., 402) argues that benot is short for benotenu and that Rashi was referring to a now unknown personal tragedy that affected his immediate family.  On the other hand, Grossman reads benotam which means that Rashi is referring to some tragedy that was affecting the community of Mainz or Worms.  [Grossman, Germany, 13 n48.]   


    �On the close relationship between Rashi and R. Jacob b. Yakar, see Grossman, France, 126-129.  Grossman (Germany, 241 n65) allows for the possibility that Rashi actually heard this explanation from a third figure in the name of R. Jacob.  On Rashi’s devotion to R. Jacob, see below, n102. 


  �For further proof of R. Jacob’s prominence, see Elfenbine, responsum 260 (p. 302).  This responsum allows       for the possibility that R. Jacob still lives at the time of the controversy, yet skillfully eludes his searching students.


 


  �










